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I SEARCHES AND SEIZURES

A. WHEN IS THE FOURTH AMENDMENT IMPLICATED?

1.

When The Intrusion Is a Product of Government Action

Burdeau v. McDowell, 256 U.S. 465,41 S.Ct. 574 (1921) Former employer
illegally entered and searched defendant’s business and turned papers over to
government, no government action.

Coolidge v. New Hampshire, 403 U.S. 443, 91 S.Ct. 2022 (1971) When
private citizen on his own turned over documents to police, no government
action.

Skinner v. Railway Labor Executives’ Ass’n, 489 U.S. 602, 109 S.Ct. 1402
(1989) When alcohol and drug testing carried out by a private employer
mandated or strongly encouraged by government regulations, Fourth
Amendment applies.

United States v. Jacobsen, 466 U.S. 109, 104 S.Ct. 1652 (1984)
Government search which is not a significant expansion of the previously
conducted private search does not implicate the Fourth Amendment.

Board of Education v. Earls, 536 U.S. 822, 122 S.Ct. 2559 (2002) Public
school teachers are government actors.

TEST: “The test . . . is whether [the private citizen] in light of all the
circumstances of the case, must be regarded as having acted as an
‘instrument’ or agent of the state.” Coolidge, 408 U.S. at 487, 91 S.Ct.
at 2049.




When The Intrusion Breaches an Expectation of Privacy That Society
Accepts as Reasonable

Katz v. United States, 389 U.S. 347, 88 S.Ct. 507 (1967)

No breach occurs when:

(@)

(b)

(c)

Consensual encounter with police

United States v. Drayton, 536 U.S. 194, 122 S.Ct. 2105 (2002) The
Fourth Amendment is not implicated during a consensual encounter
between police and individuals. Even when law enforcement have no
basis for suspecting a particular individual, police may pose questions
to that person, ask for identification, and ask for consent to search,
provided a reasonable person would feel free to decline the request or
otherwise terminate the encounter.

Object of the seizure is available to public or from another source

Maryland v. Macon, 472 U.S. 463, 105 S.Ct. 2778 (1985)
Undercover entry and examination of pornographic material in adult
bookstore during store hours not a search nor was purchase a seizure
given consensual nature of transaction involved.

United States v. Miller, 425 U.S. 435, 96 S.Ct. 1619 (1976)
Subpoena of records containing financial information voluntarily
surrendered to bank not search for Fourth Amendment purposes.

Seizure is of physical characteristics readily exposed to public

United States v. Dionisio, 410 U.S. 1, 93 S.Ct. 764 (1973) The
taking of voice exemplars does not implicate the Fourth Amendment.

United States v. Mara, 410 U.S. 19, 93 S.Ct. 774 (1973) The taking
of handwriting exemplars does not implicate Fourth Amendment
concerns.

Cupp v. Murphy, 412 U.S. 291, 295, 93 S.Ct. 2000, 2003 (1973)
Fourth Amendment protection in the scrapings from fingernails
because “the search . . . went beyond mere ‘physical characteristics
.. . constantly exposed to the public.’”



(d)

(e)

Search is of open fields and curtilages

Oliver v. United States, 466 U.S. 170, 104 S.Ct. 1735 (1984)
Landowners do not possess a legitimate expectation of privacy in
fields which are far removed from landowner’s home and “curtilage”
even if landowners has taken efforts to maintain some degree of
isolation.

California v. Ciraolo, 476 U.S. 207, 106 S.Ct. 1809 (1986) Aerial
surveillance of property 1,000 feet over home did not violate a
legitimate expectation of privacy.

Florida v. Riley, 488 U.S. 445,109 S.Ct. 693 (1989) Observation in
helicopter 400 feet over greenhouse did not violate privacy.

The police used enhancement devices

United States v. Knotts, 460 U.S. 276,103 S.Ct. 1081 (1983) Agents
placed beeper in container which suspect placed in car. Tracking of
suspect’s car only with aid of beeper did not implicate Fourth
Amendment because a person traveling in car on public roads has no
reasonable expectation of privacy in his movements.

United States v. Karo, 468 U.S. 705, 104 S.Ct. 3296 (1984) Beeper
used to track whereabouts of container in public warehouse, not an
intrusion on a reasonable expectation of privacy.

Texas v. Brown, 460 U.S. 730, 103 S.Ct. 1535 (1983) It is not a
search to use a flashlight to look into a car.

United States v. Dunn, 480 U.S. 294, 107 S.Ct. 1134 (1987) Itis not
a search to use a flashlight to look into a barn located in an open field.

Dow Chemical Co. v. United States, 476 U.S. 227, 106 S.Ct. 1819
(1986) Use of telescope to look into curtilage of business from
lawful vantage point, not a search.

United States v. Place, 462 U.S. 696, 103 S.Ct. 2637 (1983) Dog
sniff of luggage not a search, but 90 minute detention of luggage was
unreasonable.



But see:

But see:
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Hllinois v. Caballes, 543 U.S. 405, 125 S.Ct. 834 (2005) The Fourth
Amendment is not implicated when the police conduct a dog sniff
during a traffic stop as long as the traffic stop is not prolonged beyond
the time reasonably necessary to conduct the traffic stop.

Kyllo v. United States, 533 U.S. 27, 121 S.Ct. 2038 (2001) Thermal
imaging techniques, when used to determine activity within a home
constitutes a search under Fourth Amendment. One holds the interior
of his home as private against outsiders, not private just to intimate
details, but to all details.

The property was abandoned or placed in an area accessible to
others

California v. Greenwood, 486 U.S. 35, 108 S.Ct. 1625 (1988) No
expectation of privacy in garbage left in opaque bags on curbside.

Bond v. United States, 529 U.S. 334, 120 S.Ct. 1462 (2000) Even
though passenger placed baggage in overhead compartment, he had
a reasonable expectation of privacy in the opaque bag and even
though the bag could have been handled by passengers and others, the
police’s manipulation of the bag in an exploratory manner exceeded
the scope of what society deems as reasonable.

TEST: “[T]he Fourth Amendment protects people, not places. What a
person knowingly exposes to the public, even in his own home or office,
is not a subject of Fourth Amendment protections. . .. But what he seeks
to preserve as private, even in an area accessible to the public, may be
constitutionally protected.” Katz, 389 U.S. at 351, 88 S.Ct. at 511.

When the Intrusion Breaches the Legitimate Expectations of Privacy of
the Individual in Question. The Old Question of “Standing”

Rakasv. Illinois, 439 U.S. 128,99 S.Ct. 421 (1978) Automobile passengers
could not assert the protections of the Fourth Amendment in search of car
they had no interest in or did not own.

Brendlin v. California, _ U.S. 127 S.Ct. 2400 (2007) A passenger in
a car stopped by police is seized for Fourth Amendment purposes and is
entitled to challenge the constitutionality of the stop and subsequent search
of his person and car as fruits of the unconstitutional seizure. Brendlin did
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not challenge the search of the car as a violation of his Fourth Amendment
right against unreasonable searches as was done unsuccessfully in Rakas, but
rather successfully challenged his seizure as unconstitutional and the search
of his person and car as fruits of that unreasonable seizure.

Minnesota v. Olson, 495 U.S. 91, 110 S.Ct. 1684 (1990) Overnight guest
may have legitimate expectation of privacy in another’s home but one merely
present with the consent of the householder may not.

Minnesota v. Carter, 525 U.S. 83, 119 S.Ct. 469 (1998) Individuals merely
in home with the consent of the householder, conducting business --
packaging cocaine -- did not have a reasonable expectation of privacy in the
home searched.

TEST: “In order to claim the protections of the Fourth Amendment, a
defendant must demonstrate that he personally has an expectation of
privacy in the place searched, and that his expectation is reasonable; i.e. one
that has a source outside of the Fourth Amendment, either by reference to
concepts of real or personal property law or to understandings that are
recognized and permitted by society.” Rakasv. lllinois, 439 U.S. 128, 143-
44, and n.12, 99 S.Ct. 421, 430 and n.12.

The Fourth Amendment applies when 1) the intrusion is the product of government action;
2) the intrusion breaches society’s reasonable expectation of privacy; and 3) the intrusion
breaches the legitimate expectations of privacy of the individual in question.

B. IF THE FOURTH AMENDMENT APPLIES, WAS A WARRANT
REQUIRED?

1. Arrest Warrant
(a) Suspect’s own home
Payton v. New York,445U.S. 573,100 S.Ct. 1371 (1980) Given the
sanctity of the home, the police must have probable cause to believe

the suspect is present in his home and an arrest warrant to enter and
effect a non-exigent arrest in the subject’s own home.



(b) Third party’s home

Steagald v. United States, 451 U.S. 204, 101 S.Ct. 1642 (1981)
Where the police seek to make a nonexigent arrest of an individual in
a third person’s home, the police must have probable cause to believe
that the suspect is in the third person’s home and a search warrant for
the third person’s home. The search warrant is to protect the third
person’s expectation of privacy.

(c) Public place

United States v. Watson, 423 U.S. 411, 96 S.Ct. 820 (1976) The
police may make a warrantless arrest of an individual in a public
place provided they have probable cause to believe the person
committed a crime.

Devenpeck v. Alford, 543 U.S. 146, 125 S.Ct. 588 (2004) A
warrantless arrest by the police is reasonable under the Fourth
Amendment if, given the facts known to the officer, there is probable
cause to believe that a crime has been or is being committed, even if
the offense establishing probable cause is not closely related to, and
based on the same conduct, as the offense the arresting officer
identifies at the time of arrest.

With or Without Warrant, Was The Seizure Reasonable?

Tennessee v. Garner, 471 U.S. 1, 105 S.Ct. 1694 (1985) Apprehension by
use of deadly force is a “seizure” subject to the reasonableness requirement
of'the Fourth Amendment. Because one of the factors in Fourth Amendment
balancing test is extent of the intrusion, reasonableness of a seizure depends
on not only when a seizure is made, but also how it is carried out. Use of
deadly force to prevent the escape of a felony suspect, whatever the
circumstances, is constitutionally unreasonable where the suspect poses no
immediate threat to the officers or general public.

Scott v. Harris,  U.S. | 127 S.Ct. 1769 (2007) In determining
reasonableness of the manner in which a seizure is effected, court must
balance the nature and quality of the intrusion on the individual’s Fourth
Amendment interests against the importance of the governmental interest
alleged to justify the intrusion. When officer stopped high speed chase by
bumping his squad car into racing car which caused racing car to flip and
render the driver a quadriplegic, the officer acted reasonably (without
excessive force) under the Fourth Amendment because of the danger
presented by the driver’s behavior.



RULE: No warrant is required for an arrest unless it occurs in a home.

Search Warrant

Katz v. United States, 389 U.S. 347, 357, 88 S.Ct. 507, 514 (1967) A
warrant is required before every search or seizure, “subject only to a few
specifically established and well-delineated exceptions.” (Exceptions
discussed in section C).

Prerequisites for a Valid Search or Arrest Warrant

(@)

(b)

Neutral and detached magistrate

Coolidge v. New Hampshire, 403 U.S. 443, 91 S.Ct. 2022 (1971)
State attorney general in charge of investigating and prosecuting
murder case not a neutral and detached magistrate and could not
lawfully issue a search warrant for defendant’s car.

Lo-Ji Sales v. New York, 442 U.S. 319,99 S.Ct. 2319 (1979) Judge
not neutral or detached when accompanied police as they executed
warrant and assisted them in determining which items to seize.

Connally v. Georgia, 429 U.S. 245, 97 S.Ct. 546 (1977) Judge not
neutral and detached if receives payment only if issues a warrant and
no payment otherwise.

Probable cause supported by oath or affirmation
0} For Arrest

Beck v. Ohio, 379 U.S. 89, 85 S.Ct. 223 (1964) Probable
cause to arrest exists when the facts and circumstances within
law enforcement’s knowledge of which they have reasonably
trustworthy information are sufficient to warrant a prudent
person in believing that the suspect had committed or was
committing an offense.

2) For Search

Illinois v. Gates, 462 U.S. 213, 238, 103 S.Ct. 2317, 2332
(1983) “The task of the issuing magistrate is simply to make



(©)

a practical, common-sense decision whether, give all the
circumstances set forth in the affidavit before him, including
the “veracity” and “basis of knowledge” of persons supplying
hearsay information, there is a fair probability that contraband
or evidence of a crime will be found in a particular place.”

A3 Challenges to probable cause within a warrant

United States v. Leon, 468 U.S. 897, 104 S.Ct. 3405 (1984)
If an officer acts on reasonable reliance upon a warrant
lacking in probable cause, the fact that the magistrate
mistakenly issued it will not render the search unlawful and
its fruits inadmissible, as long as the police officer acted in
good faith upon the warrant.

Franks v. Delaware, 438 U.S. 154, 98 S.Ct. 2674 (1978)
This challenge goes behind the affidavit and challenges the
truthfulness of the facts contained therein. In order to obtain
a Franks hearing, a defendant must make a substantial
preliminary showing that the affidavit contains a false
statement made by the affiant police officer either knowingly
and intentionally, or with reckless disregard for the truth. The
false statement must be necessary to the finding of probable
cause.

Particularly describing the place to be searched and items to be
seized

Steele v. United States, 267 U.S. 498, 503, 45 Sct. 414, 416 (1925)
The description must be sufficiently precise so that “the officer with
a search warrant can with reasonable effort ascertain and identify the
place intended.”

Marron v. United States, 275 U.S. 192, 48 S.Ct. 74 (1927) The
description must leave nothing to the discretion of the officers
executing the warrant.

Zurcherv. Standford Daily, 436 U.S. 547,98 S.Ct. 1970 (1978) The
particularity requirement is afforded its most scrupulous enforcement
when the items to be seized implicate the First Amendment.

Maryland v. Garrison, 480 U.S. 79, 107 S.Ct. 1013 (1987) When
officers mistakenly describe a multi-dwelling building as a single



(d)

(e)

dwelling home and search the wrong unit, if the mistake is objectively
understandable and reasonable, the good faith of the officers will
prevail over a less than particularized warrant.

Groh v. Ramirez, 540 U.S. 551, 124 S.Ct. 1284 (2004) Law
enforcement officers violated the particularity requirement of the
Fourth Amendment when they executed a search warrant already
approved by the magistrate judge, but that was devoid of any
particularity on the warrant itself as to what the officers were entitled
to seize even though the attached affidavit (which was not
incorporated by reference) particularly described that to be searched
and seized. An individual whose property is searched and seized
needs to know that the police have the authority to conduct to search,
but also needs to know the limits on that authority. Leon’s good faith
exception did not apply to such a facially invalid warrant. The court
did not decide whether the warrant would have been valid if it had
incorporated by reference the supporting affidavit.

Anticipatory Warrants

United States v. Grubbs, 547 U.S. 90, 126 S.Ct. 1494 (2006) In this
case, the police conducted a search pursuant to an anticipatory
warrant. Although anticipatory condition was satisfied, the triggering
condition was not set forth in the warrant itself or in an affidavit in
support of the warrant. The Fourth Amendment does not require that
the triggering condition be set forth in the warrant. To be valid, an
anticipatory warrant must establish that 1) it is now probable that 2)
contraband, evidence or a fugitive will be on the described premises
3) when the warrant is executed. To comply with the Fourth
Amendment, two prerequisites of probability must be satisfied —if the
triggering condition occurs, there is a fair probability that the object
will be present and there is probable cause to believe the triggering
condition will occur.

Knock and Announce

Richards v. Wisconsin, 520 U.S. 385, 117 S.Ct. 1416 (1997) In
order to justify a “no-knock” warrant, the police must have reasonable
suspicion that knocking and announcing would be dangerous, futile
or would result in the destruction of evidence. There is not a blanket
exception for drug cases.

United States v. Banks, 538 U.S. 626, 124 S.Ct. 521 (2003) Law
enforcement officers executing a warrant to search for illegal drugs
did not violate the Fourth Amendment and 18 U.S.C. § 3109, thereby
requiring suppression of the evidence, when they forcibly entered a
small apartment in the middle of the afternoon 15 to 20 seconds after
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knocking and announcing their presence. It is the facts known to the
police at the time when judging the reasonableness of the waiting
period and the exigency involved including the destruction of
evidence.

Hudson v. Michigan, 547 U.S. 586, 126 S.Ct. 2159 (2006) A
violation of the knock and announce rule does not require the
suppression of evidence found in the search. The interest protected by
this rule is the protection of human life and limb and property because
an unannounced entry may provoke violence in the form of self-
defense from the surprised resident. The knock and announce rule has
never meant to protect one’s interest in preventing the government
from seeing or taking evidence described in a warrant.

Special Cases of Parolees/Probationees/Supervisees

(@)

(b)

Search of Person

Samson v. California, 547 U.S. 843, 126 S.Ct. 2193 (2006) Samson was
walking down the street doing nothing wrong. Police officer approached and
searched, finding meth in a cigarette box in his pocket. The Fourth
Amendment does not prohibit a police officer from conducting a
suspicionless search of a parolee. = Whether a search is reasonable “is
determined by assessing, on the one hand, the degree to which it intrudes
upon an individuals’s privacy and, on the other, the degree to which it is
needed for the promotion of legitimate governmental interests.” (citing
United States v. Knight, 534 U.S. 112, 118-119, 122 S.Ct. 587 (2001)) Given
that balancing test, the Court held parolees have no expectation of privacy.

Search of Residence

United States v. Knight, 534 U.S. 112, 122 S.Ct. 587 (2001) Warrantless
search of probationer’s apartment, supported by reasonable suspicion and
authorized by a probation condition satisfied the Fourth Amendment under
the totality of circumstances approach.

RULKE: For a warrant to be valid, it must be signed by a neutral and detached
magistrate, founded on probable cause supported by oath or affirmation,
particularly describing the place to be searched and items to be seized.
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C. DOES THE POLICE INTRUSION FALL WITHIN AN EXCEPTION TO THE
SEARCH WARRANT REQUIREMENT?

1.

But see
Recent case: 04/23/08

Search Incident to Arrest

(@)

Lawful arrest (based upon probable cause)

Draper v. United States, 358 U.S. 307, 79 S.Ct. 329 (1959) The
most basic principle of search incident to arrest is the warrantless
search is only justified if the arrest is lawful. When the arrest is
invalid, the search based on that exception violates the Fourth
Amendment.

Maryland v. Pringle, 538 U.S. 921, 124 S.Ct. 795 (2003) In
distinguishing Ybarra v. Illinois, 444 U.S. 85, 100 S.Ct. 338 (1979)
and United States v. Del Ri, 332 U.S. 581, 68 S.Ct. 222 (2003) the
Court held that there was probable cause to arrest all the occupants of
a car when drugs packaged for distribution and a roll of cash were
found in the passenger compartment and no occupant acknowledged
ownership of the drugs. The Court found it an entirely reasonable
inference that all were involved in the common enterprise of drug
dealing in the car, particularly where no informant specified a
particular individual, and the police were not previously investigating
a specific person.

Knowles v. Iowa, 525 U.S. 113, 119 S.Ct. 484 (1998) If the police
have probable cause to believe person committed offense (i.e. minor
traffic offense) but only issue a citation, police cannot conduct search
incident to arrest as an officer issuing a citation does not face the
same risk as an officer about to execute an arrest.

Virginia v. Moore, __ U.S. |, 128 S.Ct. 1598 (2008) A police
officer does not violate the Fourth Amendment by making an arrest
if supported by probable cause even if the officer is only authorized
under state law to issue a citation. In this case, because the state
officer arrested the defendant, and therefore faced the risks that are an
adequate basis for treating all custodial arrests alike for purposes of
search justification.

Atwater v. City of Lago Vista, 532 U.S. 318, 121 S.Ct. 1536, reh’g
denied 533 U.S. 924, 121 S.Ct. 2540 (2001) If officer has probable
cause to believe that individual has committed even very minor
criminal offense such as not wearing a seat belt (where statutory
authority exists to make such an arrest) officer may, without
violating the Fourth Amendment, arrest offender.
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(b)

(c)

United States v. Robinson, 414 U.S. 218, 94 S.Ct. 467 (1973) All
lawful custodial arrests justify a full search of the person without a
warrant.

Gustafson v. Florida, 414 U.S. 260, 94 S.Ct. 488 (1973) A search
incident to arrest includes a search of all containers upon the
individual’s person or in his clothing.

Limited to “grabbing space”

Chimel v. California, 395 U.S. 752, 89 S.Ct. 2034 (1969) Based on
concerns for the safety of police, upon arrest in the home, the police
are entitled to search the area within the immediate control of the
arrestee. See the contrast with New York v. Belton, below, which
expands the admissible search to the entire passenger compartment
of the vehicle.

Maryland v. Buie, 494 U.S. 325, 110 S.Ct. 1093 (1990) Incident to
a home arrest, the police may search areas adjacent to the arrest for
confederates of the arrestee based on concerns that they may attack
the police or destroy evidence. If the police have a reasonable
suspicion that other areas of the premises harbor an individual who
poses a danger, the police may conduct a protective sweep limited to
a cursory visual inspection of areas in the home that may hide an
individual.

Valev. Louisiana,399 U.S. 30,90 S.Ct. 1969 (1970) Police may not
conduct a search inside a home incident to an arrest occurring just
outside the home even if concerns about the destruction of evidence.

Ilinois v. McArthur, 531 U.S. 326, 121 S.Ct. 946 (2001) In a
situation similar to Vale, police were entitled to seize the home and
prevent entry into the home while obtaining a search warrant.

Conducted contemporaneous with arrest

New York v. Belton, 453 U.S. 454, 101 S.Ct. 2860 (1981) Incident
to an arrest in a vehicle, the police may search entire passenger area
of the car and all packages in that area even if the car’s occupants
have been removed from the car, so long as the occupants have been
lawfully arrested and the search is contemporaneous with the arrest.
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Cert. granted: 02/25/08

Thorton v. United States, 541U.S. 615, 124 S.Ct. 2127 (2004)
Incident to an arrest, police may search a vehicle’s passenger
compartment even when the officer does not make contact until the
person has already left the vehicle, if the person was a “recent
occupant.” The concerns of officer safety and evidence destruction
are identical whether the suspect is inside the vehicle or outside the
vehicle, and there is a need for a clear rule that police officers can
understand.

Arizonav. Gant, cert. granted, U.S. 128 S.Ct. 1443 (Feb. 25,
2008) Does the Fourth Amendment require law enforcement officer
to demonstrate a threat to their safety or a need to preserve evidence
related to the crime of arrest in order to justify a warrantless vehicular
search incident to arrest conducted after the vehicle’s occupants have
been arrested and secured?

RULE: Search incident to arrest is justified by a lawful arrest and is based on
concerns for officer safety and the preservation of evidence. In order for the
exception to apply:

1) there must be a lawful arrest based on probable cause;
2) the search must be contemporaneous with that arrest, although it can
occur when the arrestee is handcuffed and out of the area; and
3) the search can only go so far as the “grabbing area” of the arrestee
(which is broad indeed).
2. The Automobile Exception

(@)

(b)

Mobile vehicle

Californiav. Carney,471 U.S. 386, 105 S.Ct. 2066 (1985) The auto
exception includes vehicles, cars, boats and planes. It does not
include homes. The exception is based on the concerns that vehicles
are easily moved out of the jurisdiction and that such vehicles have
a lesser expectation of privacy associated with them. Thus, any
analysis must start with whether the searched item is more akin to a
vehicle or a home. This case involved a mobile home which the
court concluded was more akin to a vehicle.

Probable cause

Whren v. United States, 517 U.S. 806, 116 S.Ct. 1769 (1996) This
case did away with “pretextual” arguments. Regardless of whether
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a police officer subjectively believes that the occupants of an
automobile may be engaging in some other illegal behavior, a traffic
stop is permissible as long as a reasonable officer in the same
circumstances could have stopped the car for the suspected traffic
violation. The traffic violation itself, no matter how minor, is
sufficient probable cause to stop the vehicle. While police may have
probable cause to stop the vehicle, under the automobile exception,
they must have probable cause to believe contraband is within the car
to search the car.

California v. Acevedo, 500 U.S. 565, 111 S.Ct. 1982 (1991) If the
police have probable cause to believe contraband or evidence is
within a vehicle, they are entitled to search the entire vehicle,
packages, trunk and all as long as the area searched is consistent with
the size and shape of the evidence sought.

Wyoming v. Houghton, 526 U.S. 295,119 S.Ct. 1297 (1999) Police
may conduct a warrantless search of containers (in this case a purse)
possessed by passengers based upon probable cause to believe the
driver is involved in crime.

RULE: The Automobile Exception is based on the inherent mobility of
vehicles and the lower expectation of privacy in such highly regulated
conveyances. In order for the auto exception to apply the area searched:

1) must be a vehicle capable of mobility and subject to
regulation;
2) there must be probable cause to believe

vehicle and/or container within vehicle
contains evidence of a crime;

3) if those conditions exist, any area or
container within the car that could hold

Exigent Circumstances

(@)

Exigency

Welsh v. Wisconsin, 466 U.S. 740, 104 S.Ct. 2091 (1984) Hot
pursuit requires that there be immediate and continuous pursuit of the
subject from the scene of a serious crime. Hot pursuit of a suspect
suspected of a minor crime (i.e. drunk driving) does not entitle the
police to enter a home under this exception.

14



(b)

Minnesota v. Olson, 495 U.S. 91, 110 S.Ct. 1684 (1990) The
situation must clearly be exigent. The gravity of the crime and the
likelihood that the suspect is armed must be factors in assessing the
urgency of the situation. In this case, the defendant was the get-away
driver and the firearm had been discovered the day prior. No
exigency that made getting a warrant impracticable.

Mincey v. Arizona, 437 U.S. 385, 98 S.Ct. 2408 (1978) Once the
emergency ends, the police must obtain a warrant to conduct further
searches.

Objectively Reasonable Basis

Hllinois v. McArthur, 531 U.S. 326, 121 S.Ct. 946 (2001) The police
would not allow the defendant to enter his home until a search
warrant was obtained. The police had an objectively reasonable basis
to believe that he would destroy the drugs in the house before the
police could go in and seize them. Thus, the circumstances here
involved a plausible claim of specially pressing or urgent law
enforcement need.

Brigham City, Utah v. Stuart 547 U.S. 398, 126 S.Ct. 1943 (2006)
Regardless of their subjective motives, police officers are justified in
making a warrantless entry into a home if they have an objectively
reasonable basis to believe that an occupant is seriously injured or
imminently threatened with injury. In this case the officers heard and
then witnessed an altercation within the house, where one of the
parties was injured by a punch to the face.

RULE: The exigent circumstances exception is based on the impracticability of
obtaining a warrant — where the exigencies of the situation compel the police to
act immediately or risk imminent danger to them or the public, the destruction of
evidence or the escape of a suspect. If applicable, this exception allows for a
warrantless arrest in the home and search of a given area. To be applicable:

1))

2)

3)

the circumstances must be sufficiently compelling and urgent, making the
warrant process both impracticable and risky (i.e. suspect will escape,
suspect will harm someone, evidence will be destroyed or lost)

police have probable cause to believe items relating to a crime would be
found (incase of search); or suspect committed a crime (in case of arrest);

and

the police did not create the exigency
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Cert. granted 06/23/08:

Stop and Frisk

Terryv. Ohio,392 U.S. 1,22, 88 S.Ct. 1868, 1880 (1968) “A police officer
may in appropriate circumstances and in an appropriate manner approach a
person for purposes of investigating possibly criminal behavior even though
there is no probable cause for an arrest.” A strong governmental interest in
preventing crime, balanced against the minor intrusion associated with a stop
(as opposed to an arrest) and a frisk (as opposed to a full search), justified
such actions on a lesser showing of suspicion than probable cause. Thus, as
long as the police have a reasonable articulable suspicion that criminal
activity is afoot, the police may temporarily detain a person. If the police
have a reasonable articulable suspicion to believe the subject is armed and
dangerous, the police may conduct a frisk for weapons. The action must be
justified at its inception and be reasonably related in scope to the
circumstances which justified the interference in the first place.

Arizona v. Johnson, cert. granted, _ U.S. , 128 S.Ct. 2961 (June 23,
2008) In the context of a vehicular stop for a minor infraction, may an officer
conduct a pat-down search of a passenger when the officer has an articulable
basis to believe the passenger might be armed and presently dangerous, but
has no reasonable grounds to believe that the passenger is committing, or has
committed, a criminal offense?

(a) What constitutes a seizure?

Brendlin v. California,  U.S. | 127 S.Ct. 2400 (2007) “A
person is “seized” by the police and thus entitled to challenge the
government’s action under the Fourth Amendment when the officer,
by means of physical force or show of authority, terminates or
restrains his freedom of movement through means intentionally
applied.”

Muehler v. Mena, 544U.S. 93, 125 S.Ct. 1465 (2005) Mere police
questioning does not constitute a seizure under the Fourth
Amendment. Further, police are entitled to detain occupants of a
residence during the execution of a search warrant without any other
justification than the search itself and the police are entitled to use
reasonable force during that detention.

United States v. Drayton, 536 U.S. 194, 122 S.Ct. 2105 (2002)

Plain clothed officers did not “seize” passengers on bus when officers
boarded bus and began asking passengers questions despite that
officers did not inform passengers that they could refuse to cooperate,
where officers did not draw guns or make intimidating movements.
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United States v. Mendenhall, 446 U.S. 544, 554, 100 S.Ct. 1870,
1877 (1980) A consensual encounter between police and an
individual is not a seizure for purposes of the Fourth Amendment. A
person is “seized” when “a reasonable person would have believed
that he was not free to leave. . .” Factors to consider are the
threatening presence of several officers; a display of weapons;
physical touching by the officers; and tone of voice or physical
gestures indicating compliance with the officers was compelled.

Floridav. Royer,460 U.S. 491, 103 S.Ct. 1319 (1983) A consensual
encounter between police and an individual can rise to a seizure if the
police do something to make it difficult for that person to leave, such
as retaining an airline ticket and taking the defendant to a small room
without telling him he was free to leave.

California v. Hodari D., 499 U.S. 621, 111 S.Ct. 1547 (1991) A
mere show of authority by the police absent physical contact or
submission to that authority by the suspect, is not a seizure. Here the
suspect ran from the police, tossing crack as he ran. At the time of
the chase, he had not been seized, thus that the police lacked
reasonable articulable suspicion did not violate the Fourth
Amendment.

Floridav. Bostick, 501 U.S. 429,111 S.Ct. 2382 (1991) Whether one
feels he/she is not free to leave must be due to the actions of the
police rather than the circumstances of the encounter between the
police and suspect. In this case, encounter was on a bus and it was
the natural result of being on a bus that made the suspect feel he was
not free to leave when confronted by the officers, not the officers
actions.

United States v. Sharpe, 470 U.S. 675, 105 S.Ct. 1568 (1985)
Although refusing to set a hard and fast rule, a twenty minute
detention by DEA to conduct a limited investigation of the suspected
activity considered a seizure rather than arrest as the police were
diligent in their investigation.
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(b)

(c)

TEST: A seizure has occurred when a reasonable person,
viewing the particular conduct of the police and the surrounding
circumstances, would have believed that his or her liberty was
constrained and he/she was not free to leave.

What is reasonable articulable suspicion?

Terry v. Ohio, 392 U.S. 1, 27, 88 S.Ct. 1868, 1883 (1968)
Reasonable articulable suspicion was defined in Terry as “specific
and articulable facts” that lead the officer to believe “criminal activity
is afoot.” Such suspicion may not be based upon an “inchoate or
unparticularized suspicion or hunch, but must be grounded on facts
which, in light of the officer’s experience, support “specific
reasonable inferences that justify the intrusion.

Sibron v. New York, 392 U.S. 40, 88 S.Ct. 1889 (1968) The act of
talking to a group of drug addicts and placing one’s hand into one’s
pocket does not create a reasonable articulable suspicion that the
person was or is buying drugs.

Illinois v. Wardlow, 528 U.S. 119, 120 S.Ct. 673 (2000)
Unprovoked flight from officers in a high crime area known for
heavy drug trafficking is sufficient to establish a reasonable
articulable suspicion that the person is involved in criminal activity.

Floridav. J.L., 529 U.S. 266, 120 S.Ct. 1375 (2000) An anonymous
tip standing alone seldom demonstrates a sufficient basis of
knowledge or veracity that one is involved in criminal activity and the
information must be corroborated to establish areasonable articulable
suspicion.

United States v. Arvizu, 534 U.S.266, 122 S.Ct. 744 (2002) The
police may rely on a combination of innocent conduct, under the
totality of circumstances, to establish reasonable articulable
suspicion.

What is the scope of Terry and its progeny?

Delawarev. Prouse, 440 U.S. 648,99 S.Ct. 1391 (1979) Officer may
stop and briefly detain a motorist in her car if the officer has
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reasonable articulable suspicion that she is violating the law or motor
vehicle infraction.

Pennsylvania v. Mimms, 434 U.S. 106, 98 S.Ct. 330 (1977) A
vehicle stop based on reasonable articulable suspicion also
encompasses the authority to order the driver out of the car.

Michigan v. Long, 463 U.S. 1032, 103 S.Ct. 3469 (1983) If officers
have reason to believe a driver or passenger is armed and dangerous,
the officer may frisk the individuals and conduct a limited search of
the interior of the car immediately within the suspects control even if
the suspect is already out of the car.

United States v. Place, 462 U.S. 696, 103 S.Ct. 2637 (1983)
Reasonable suspicion that package contains narcotics sufficient to
justify the temporary seizure of the package to subject it to a dog
sniff.

Minnesota v. Dickerson, 508 U.S. 366, 113 S.Ct. 2130 (1993) In the
course of a justified pat search for weapons, if an officers feels an
object that is immediately recognizable as contraband, the officer is
entitled to seize the object.

Hiibel v. Sixth Judicial District Court of Nevada, 542 U.S. 177,124
S.Ct. 2451 (2004) Police may arrest Terry stop suspect for refusing
to identify himself if the request was reasonably related to the
circumstances justifying the Terry stop. The request for identity may
have an immediate relation to the purpose, rationale, and practical
demands of the Terry stop. Disclosure of name and identity presents
no reasonable danger of incrimination (if a case arises where it does,
the court can consider if 5™ amendment privilege applies).

RULE: A consensual encounter with the police does not implicate the Fourth
Amendment. If that encounter escalates into a seizure, the police must have a
reasonable articulable suspicion that the person was, is, or is about to be
involved in criminal activity, based upon specific and articulable facts. If the
police reasonably believe that the person is armed and dangerous, the police
may conduct a frisk of the outer clothing of the person.
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S.

Administrative, Regulatory and Inventory Searches

(@)

(b)

Noncriminal purpose

Board of Education v. Earls, 536 U.S. 822, 122 S.Ct. 2559 (2002)
Policy requiring all students involved in competitive extracurricular
activities to submit to drug testing was a reasonable means of
furthering school’s important interest in preventing and deterring drug
use among students, and thus did not violate the Fourth Amendment.
Veronia School District v. Acton, 515 U.S. 646, 115 S.Ct. 2386
(1995) Random student athlete drug testing, although requiring no
individualized suspicion of wrongdoing, did not violate the Fourth
Amendment as students have a reduced expectation of privacy in
school and the testing was for the safety of the student athletes rather
than for a criminal purpose.

Colorado v. Bertine, 479 U.S. 367,107 S.Ct. 738 (1987) The police
conducted a routine inventory of a van after the driver was arrested
for drunk driving but before the van was impounded. In conducting
the inventory, the officer followed regular police procedure to protect
against later concerns of theft. Inventory searches following regular
police procedure conducted in good faith do not violate the Fourth
Amendment.

Illinois v. Lidster, 540 U.S. 419, 124 S.Ct. 885 (2004) Police
roadblock checkpoint to investigate a prior fatal hit and run, at which
checkpoint law enforcement officers briefly stopped all oncoming
motorists to hand out flyers about, and look for witnesses to, that
prior offense, where the checkpoint was conducted exactly one week
after, and at the same time of day as, the offense, and the checkpoint

otherwise met the reasonableness standard articulated in Brown v.
Texas, 443 U.S. 47 (1979).

Limits on police discretion

Colorado v. Bertine, 479 U.S. 367, 107 U.S. 738 (1987) The police
must conduct an inventory search according to standard criteria and
on the basis of something other than suspicion of evidence of criminal
activity.
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RULE: The administrative, regulatory and inventory searches are based on
noncriminal societal concerns such as the safety of school children
(administrative) the safety of the general public (regulatory) and to prevent
against later claims of theft (inventory).

6.

Consent

(@)

(b)

Voluntariness

Schneckloth v. Bustamonte, 412 U.S. 218,93 S.Ct. 2041 (1973) A
consent is not valid if coerced by explicit or implicit means. Whether
consent to search is voluntarily given is determined under the totality
of circumstances. One crucial consideration, although not a
conclusive factor, is whether the person was informed that he/she
could refuse to consent to the search.

United States v. Mendenhall, 446 US 544, 100 S.Ct. 1870 (1980) In
this airport encounter between the DEA and passenger, the Court
found voluntary consent when the defendant agreed to accompany the
police to the DEA offices. She was not “told” she had to accompany
the officers but rather was “asked” if she would accompany them.
When the police then “asked” to search her bag and person, the
consent was voluntary under the totality of circumstances despite that
she was a young black woman with no highschool education,
confronted by several white police officers and felt threatened by
them.

United States v. Drayton, 536 U.S. 194, 122 S.Ct. 2105 (2002)
While knowledge of right to refuse consent is one factor to consider
in determining the voluntariness of consent, officers’ failure to
explicitly inform passengers that they were free to refuse to cooperate
did not make the consent involuntary.

Scope of consent

Florida v. Jimeno, 500 U.S. 248, 111 S.Ct. 1801 (1991) Although
an individual can limit the extent of the consent given, when an
individual consents to the search of his car, it is reasonable for the
officers to assume that the consent encompasses containers within the
car as well.
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(©)

Cert. granted: 03/24/08

Third party authority (actual or apparent)

Illinois v. Rodriguez, 497 U.S. 177,110 S.Ct. 2793 (1990) In order
for a third party’s consent to be valid, the third party must have
common authority and mutual use of the property in question. The
burden of establishing that common authority rests with the
government. If the person did not have actual authority to consent,
the search still will be deemed reasonable if the police acted in good
faith and reasonably believed that the person had the apparent
authority to consent.

Georgia v. Randolph, 547 U.S.103, 126 S.Ct. 1515 (2006) Where
property is jointly occupied by two people, police may not conduct a
warrantless search based upon consent of one party, when the other
party, who is physically present, vehemently objects and refuses to
permit entry.

Pearson v. Callahan, cert. granted, _ U.S. |, 128 S.Ct. 1702
(March 24, 2008) Does the “consent once removed” exception to the
Fourth Amendment warrant requirement authorize police officers to
enter a home without a warrant (with the consent of the informant)
immediately after an undercover informant buys drugs inside, or does
the warrantless entry in such circumstances, absent exigent
circumstances, violate the Fourth Amendment?

RULE: An individual is entitled to waive his or her constitutional protections as
long as he/she does so knowingly and voluntarily and not as a mere submission to
a claim of legal authority (i.e. “If you don’t consent, we’ll just get a search

warrant.”
7. Plain view doctrine
(a) Lawful intrusion

Coolidge v. New Hampshire, 403 U.S. 443, 91 S.Ct. 2022 (1971) If
the police are already lawfully in an areas, such as a house or a car,
items which are immediately apparent evidence of a crime or
contraband may be seized without any further justification.
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(b) Item immediately apparent as contraband or evidence

Stanley v. Georgia, 394 U.S. 557, 89 S.Ct. 1243 (1969) Although
film canisters were in plain view, the evidentiary nature of the films
themselves, that they contained obscene material, was not readily
apparent and thus could not be seized under the plain view doctrine.

Texas v. Brown, 460 U.S. 730, 103 S.Ct. 1535 (1983) The police
need not be absolutely certain that the item seized contains evidence
of a crime but rather the standard is that of probable cause. The
officer must have probable cause to believe that the item the officer
sees in plain view is or contains evidence of a crime.

Arizona v. Hicks, 480 U.S. 321, 107 S.Ct. 1149 (1987) If the police
validly in a home develop probable cause to believe an item contains
evidence of criminal activity, the police may not only seize the item
without a warrant, the police can conduct a warrantless search of the
item on the premises.

RULE: As long as the police are lawfully in the place of viewing, they are
entitled to seize without a warrant any item that is immediately apparent on
its face, contraband or evidence.

RULE: For a search to comply with the Fourth Amendment, police must obtain a warrant
unless the situation falls within a well-delineated exception to the warrant requirement: 1)
search incident to arrest; 2) the automobile exception; 3) exigent circumstances; 4) stop and
frisk; 5) administrative, regulatory and inventory searches; 6) consent searches; and 7) the
plain view doctrine.

D. WILL THE EVIDENCE BE EXCLUDED?
1. Exclusionary Rule
Weeks v. United States, 232 U.S. 383, 34 S.Ct. 341(1914) Fourth Amendment
bars use in federal court of illegally seized evidence. The purpose of the rule is

to promote judicial integrity and to deter illegal police conduct. This is a judicial
based rule that is not mandated by the Constitution.
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Cert. granted 02/19/08:

Herring v. United States, cert. granted,  U.S. | 128 S.Ct. 1221 (Feb. 19,
2008) Does the Fourth Amendment require evidence found during a search
incident to arrest to be suppressed when the arresting officer conducted the arrest
and search in sole reliance upon facially credible but erroneous information
negligently provided by another law enforcement agent?

Mapp v. Ohio, 367 U.S. 643, 81 S.Ct. 1684 (1961) The Supreme Court applied
the exclusionary rule in state prosecutions.

Fruit of the Poisonous Tree

Wong Sun v. United States, 371 U.S. 471, 484-85, 83 S.Ct. 407,415 (1963) “In
order to make effective the fundamental constitutional guarantees of sanctity of
the home and inviolability of the person, . ., this Court held nearly half a century
ago that evidence seized during an unlawful search could not constitute proof
against the victim of the search. . . The exclusionary prohibition extends as well
to the indirect as the direct produce of such invasions. . . .” The “fruit” of an
official illegality can come in the form of tangible as well as verbal evidence.

United States v. Patane, 542 U.S.630, 124 S.Ct. 2620 (2004) Physical evidence
obtained in reliance on statements taken from suspect’s unwarned but voluntary
statements is admissible. The Miranda rule protects against violations of the Self-
Incrimination Clause, which is not implicated by the introduction of physical
evidence resulting from voluntary statements.

Rule: “[W]hether, granting establishment of the primary illegality, the
evidence to which instant objection is made has been come at by
exploitation of that illegality or instead by means sufficiently
distinguishable to be purged of the primary taint.” Wong Sun, 371 U.S. at
488, 83 S.Ct. at 417.

Purging the Taint

Brown v. Illinois, 422 U.S. 590, 95 S.Ct. 2254 (1975) In order for the causal
chain between the illegal arrest and the statements made subsequent thereto, to be
broken, the statement must be purged of the initial Fourth Amendment violation.
Miranda warnings in and of themselves do not necessarily purged the taint of a
statement obtained after an illegal arrest.

New York v. Harris, 495 U.S. 14, 110 S.Ct. 1640 (1990) This case involved an
arrest in the home which was supported by probable cause but was illegal because
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the police lacked an arrest warrant. The Fourth Amendment illegality was not the
arrest, but rather the invasion into the home. The subsequent confession was not
an exploitation of the illegal entry into the home. Thus, suppressing the
confession would not bear a relation to the purposes underlying the rule against
warrantless arrest in the home.

TEST: “The Miranda warnings are an important factor, to be sure, in
determining whether the confession is obtain by exploitation of an illegal
arrest. But they are not the only factor to be considered. The temporal
proximity of the arrest and the confession, the presence of intervening
circumstances, . . . and, particularly, the purpose and flagrancy of the
official misconduct are all relevant. Brown, 422 U.S. at 603-04, 95 S.Ct. at
2261. Exclusion of the evidence “because the officers have violated the
law must bear some relation to the purposes which the law is to serve.”
Harris, 495 U.S. at 17, 110 S.Ct. at 1642-43.

Exceptions
(a) Inevitable Discovery

Nix v. Williams, 467 U.S. 431, 104 S.Ct. 2501 (1984) Evidence that
would have been discovered despite police misconduct is admissible at
trial.

(b) Independent Source

Murray v. United States, 487 U.S. 533, 108 S.Ct. 2529 (1988) Fourth
Amendment does not require exclusion of evidence initially discovered
through a Fourth Amendment violation but subsequently discovered
through a lawful search independent of the illegality.

(¢) Violation of the Warrant Knock and Announce Rule

Hudson v. Michigan, 547 U.S. 586, 126 S.Ct. 2159 (2006) A violation
of the knock and announce rule does not require suppression of evidence
found in the search because the rule was never meant to protect one’s
interest in preventing the government from seeing or taking evidence
described in the warrant.
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RULE: Evidence seized after a violation of the Fourth Amendment is inadmissible
at trial unless it would have been inevitably discovered, obtained during the course
of violating the knock and announce rule, or was obtained through an independent,
legal source. Evidence obtained through exploitation of the primary illegality is
also inadmissible at trial unless it was purged of the initial taint.

I  STATEMENTS

A. WAS THE CONFESSION OBTAINED IN VIOLATION OF THE DUE PROCESS
CLAUSE OF THE FIFTH AMENDMENT?

1.

Was the Defendant’s Will Overborne under the Totality of Circumstances?

Schneckloth v. Bustamonte, 412 U.S. 218, 93 S.Ct. 2041 (1973) Voluntariness
is determined under the totality of circumstances test.

Arizona v. Fulminante, 499 U.S. 279, 111 S.Ct. 1246 (1991) Whether a
confession is involuntary is determined under the totality of circumstances test.
A credible threat of violence from a police informant was sufficient to overbore
the will of the accused under the totality of circumstances test. However, an
involuntary confession wrongfully admitted into evidence is subject to the
harmless error doctrine.

Mincey v. Arizona, 437 U.S. 385, 98 S.Ct. 2408 (1978) Overreaching police
conduct when defendant was subjected to four- hour interrogation while in great
pain in the intensive care unit.

Greenwald v. Wisconsin, 390 U.S. 519, 88 S.Ct. 1152 (1968) Defendant’s will
overborne when he was interrogated for over 18 hours without food or sleep.

Beecher v. Alabama, 389 U.S. 35, 88 S.Ct. 189 (1967) Police held gun to
defendant’s head to obtain confession.

Was the Statement a Product of Police Coercion?
Colorado v. Connelly, 479 U.S. 157, 107 S.Ct. 515 (1986) Coercive police

activity is a necessary predicate to a finding that a confession is involuntary within
the meaning of the due process clause.
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Involuntary Statements Never Admissible

Mincey v. Arizona, 437 U.S. 385, 98 S.Ct. 2408 (1978) Involuntary statements
are not admissible in the government’s case-in-chief or for impeachment purposes,
but are subject to the harmless error rule on appeal. Arizona v. Fulminante, 499
U.S. 279, 111 S.Ct. 1246 (1991).

TEST: The police subjected the suspect to coercive conduct; and the conduct was
sufficient to overcome the will of the accused given her particular vulnerabilities and
the conditions of the interrogation, which resulted in an involuntary statement under
the totality of circumstances test.

B. WAS THE STATEMENT OBTAINED IN VIOLATION OF THE FIFTH
AMENDMENT?

1.

Self-Incrimination and Prisoners

McKunev. Lile, 536 U.S. 24,122 S.Ct. 2017 (2002) Adverse consequences faced
by prisoner who refused to make required admissions during sexual abuse
treatment program did not amount to compelled self-incrimination as it did not
extend prisoners term of incarceration, only affected his privileges and place of
confinement.

Miranda

Dickerson v. United States, 530 U.S. 428, 120 S.Ct. 2326 (2000) Miranda is a
constitutionally based rule and cannot be overruled by a legislative act.

Mirandav. Arizona, 384 U.S. 436, 86 S.Ct. 1602 (1966) Because of the inherent
coercive nature of in-custody interrogations, police must inform a suspect of his
right to remain silent and his right to counsel prior to any questioning. In order
for the Miranda warnings to be triggered, an individual must be in custody and the
police must be the interrogators.

(a) Custody for Miranda purposes

California v. Beheler, 463 U.S. 1121, 1125, 103 S.Ct. 3517, 3520 (1983)
The safeguards prescribed by Miranda become applicable as soon as a
suspect’s freedom of action is curtailed to a “degree associated with formal
arrest.”
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(b)

(©)

Berkemer v. McCarty, 468 U.S. 420, 440, 104 S.Ct. 3138, 3150 (1984)
A routine traffic stop is more analogous to a Terry stop than to formal
arrest. “The comparatively nonthreatening character of detentions of this
sort explains the absence of any suggestion in our opinions that Terry
stops are subject to the dictates of Miranda. . . . If a motorist who has been
detained pursuant to a traffic stop thereafter is subjected to treatment that
renders him ‘in custody’ for practical purposes, he will be entitled to the
full panoply of protections prescribed by Miranda.””

Orozcov. Texas,394 U.S. 324,89 S.Ct. 1095 (1969)(The Court found the
defendant “in custody” for Miranda purposes when he was questioned in
his bedroom by four police officers at 4:00 a.m. These circumstances
produced a “potentiality for compulsion” equivalent to a police station
interrogation.)

Interrogation

Rhode Island v. Innis, 446 U.S. 291, 300-01, 100 S.Ct. 1682, 1689-90
(1980) The Court concluded that “the Miranda safeguards come into play
whenever a person in custody is subjected to either express questioning or
its functional equivalent. That is to say, the term ‘interrogation’ under
Miranda refers not only to express questioning, but also to any words or
actions on the part of the police (other than those normally attendant to
arrest and custody) that the police should know are reasonably likely to
elicit an incriminating response from the suspect.”

Suspect must know he is talking to police

Illinois v. Perkins, 496 U.S. 292, 297, 110 S.Ct. 2394, 2397 (1990)
Miranda warnings are not required when the suspect is unaware that he is
speaking to a law enforcement officer and gives a voluntary confession.
This is because the purpose behind the rule itself is to help dispel the
coercive nature of police dominated interrogation.

RULE: Miranda warnings are required when a suspect is in custody, the
police question the person and the person is aware he/she is speaking
with the police.
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3.

Right to Remain Silent

Michigan v. Mosely, 423 U.S. 96, 96 S.Ct. 321 (1975)

RULE: When a suspect invokes his right to silence, the police must 1)
scrupulously honor that invocation; and 2) immediately cease questioning.
Should the police wish to resume questioning, the police must 3) wait a
period of time; 4) provide fresh Miranda warnings; and 5) obtain a knowing
and voluntary waiver of the Miranda rights.

Right to Counsel

Edwardsv. Arizona, 451 U.S. 477 (1981) When a suspect unequivocally invokes
his right to counsel, police may not question the defendant about any offense while
still in custody unless the suspect reinitiates contact with the police.

Davis v. United States, 512 U.S. 452, 114 S.Ct. 2350 (1994) Although it is a
better course of action, police are under no obligation to clarify an ambiguous
request for counsel. “Maybe I should talk to a lawyer” is deemed not a request for
counsel.

McNeil v. Wisconsin, 501 U.S. 171, 111 S.Ct. 2204 (1991) A defendant’s
invocation of his Sixth Amendment right to counsel during a court appearance did
not constitute an invocation of his right to counsel under Miranda given the
different purposes and effects of the two rights. The Sixth Amendment right to
counsel is intended to protect unaided laypersons at critical confrontations with
the government after initiation of adversary proceedings. The Fifth Amendment
right to counsel is to protect a suspect’s desire to deal with police only through
counsel.

Arizona v. Roberson, 486 U.S. 675, 108 S.Ct. 2093 (1988) Contrary to a Sixth
Amendment request for counsel, if a suspect invokes his Fifth Amendment right
to counsel, the Edwards rule applies even when the police question a suspect
about an offense unrelated to the subject of the initial interrogation.

RULE: Once a suspect unequivocally invokes her right to counsel, the
police may not question the suspect on any offense while the suspect remains
in custody unless the suspect reinitiates contact with the police
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Exceptions to the Miranda Rule

New York v. Quarles, 467 U.S. 649, 104 S.Ct. 2626 (1984) If there exist
overriding concerns of public safety, such as locating a recently abandoned gun,
a police officer may be justified in failing to provide Miranda warnings in order
to obtain the information.

Harris v. New York, 401 U.S. 222, 91 S.Ct. 643 (1971) A statement taken in
violation of Miranda may not be used in the government’s case in chief but may
be used for impeachment purposes should a defendant choose to testify.

Oregon v. Elstad, 470 U.S. 298, 105 S.Ct. 1285 (1985) The failure to provide
Miranda warnings when required will result in the suppression of the statement
but all evidence derived therefrom and any subsequent Mirandized statements will
be admissible.)((But see limitation set in Seibert, below.

Fellers v. United States, 540 U.S. 519, 124 S.Ct. 1019 ( 2004) Police officers
questioned Fellers in his home armed with a federal warrant post-indictment.
They did not provide his Miranda warnings. The Eighth Circuit found the home
statement violated the Fifth Amendment but did not suppress the subsequent
Mirandized jailhouse statement under Elstad. The Supreme Court found a
Sixth Amendment violation as the police deliberately elicited incriminating
statement from the defendant. The Court remanded the case for the district court
to determine whether the subsequent Mirandized jailhouse confession should be
suppressed as fruits of the Sixth Amendment violation.

Missouri v. Seibert, 542 U.S.600, 124 S.Ct. 2601 (2004) (Miranda warnings
given mid-interrogation, after defendant gave unwarned confession, were
ineffective and thus confession repeated after warnings were given was
inadmissible at trial, abrogating United States v. Orso, 266 F.3d 1030, and United
States v. Esquilin, 208 F.3d 315. Factors affecting “effectiveness” are the
completeness and detail of the questions and answers in the first interrogation, the
timing and setting of the first and second interrogations, the continuity of police
personnel, and the continuous nature of the interrogations.

C. WAS THE STATEMENT OBTAINED IN VIOLATION OF THE SIXTH
AMENDMENT MASSIAH DOCTRINE?

1.

When the Right Attaches
Massiah v. United States, 377 U.S. 201, 84 S.Ct. 1199 (1964) The Sixth

Amendment right to counsel attaches once adversarial proceedings have begun.
Once the right attaches, the government may not deliberately elicit an
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Recent case 06/23/08:

incriminating response from a defendant either openly by uniformed police
officers or covertly by informants or undercover agents. This prohibition applies
regardless of whether the individual is in custody or being subjected to
interrogation. There need not be any compelling influences at work, inherent,
informal or otherwise. However, the Sixth Amendment is offense specific which
allows the police to question a represented defendant on unrelated charges.

Rothgery v. Gillespie County, TX, _ U.S. , S.Ct. (June 23,2008) A
criminal defendant’s initial appearance before a magistrate judge, where he learns
of the charge against him and his liberty is subject to restrictions, marks the
initiation of adversary judicial proceedings that trigger attachment of the Sixth
Amendment right to counsel. Attachment does not also require that a prosecutor
be aware of that initial proceeding or involved in its conduct.

Patterson v. Illinois, 487 U.S. 285, 108 S.Ct. 2389 (1988) Even though Sixth
Amendment right arises with indictment, police are not barred from initiating
questioning prior to the appointment of counsel, if a defendant does not request
counsel. Miranda warnings are sufficient to make the defendant aware of his
Sixth Amendment right to counsel during post-indictment questioning.

Michigan v. Jackson, 475 U.S. 625, 106 S.Ct. 1404 (1986) If police initiate
interrogation after defendant’s assertion, at an arraignment or similar proceeding,
of his right to counsel, any waiver of defendant’s right to counsel for that police-
initiated interrogation is invalid. The rule in Edwards applies to the Sixth
Amendment.

Deliberate Elicitation

Fellers v. United States, 540 U.S. 519, 124 S.Ct. 1019 (2004) Police officers
showed up at Fellers” home after he had been indicted for meth manufacturing.
The police informed him that they had a warrant, that he had been indicted on drug
manufacturing charges and that four people were involved. Mr. Fellers made
statements in response. The court found that while the officers did not question
him, they deliberately elicited an incriminating response from him and those
responses had to be suppressed under the Sixth Amendment. The Court clarified
the difference between police conduct under the Fifth Amendment requirement of
“questioning or its functional equivalent” and the Sixth Amendment standard of
“deliberately eliciting” an incriminating response. The Sixth Amendment
provides a right to counsel even if there is no questioning and no Fifth
Amendment applicability.

Brewer v. Williams, 430 U.S. 387,97 S.Ct. 1232 (1977) This case involves the
famous Christian burial speech given by a police officer to a represented defendant
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who was deeply religious and mentally ill. In response to the speech, the
defendant confessed to the murder and showed the police officer where the child’s
body was hidden. The Court held the officer deliberately elicited an incriminating
statement from the defendant and suppressed the confession. However, the Court
found that evidence regarding the child’s body was admissible because it would
have been discovered inevitably anyhow.

United States v. Henry, 447 U.S. 264, 100 S.Ct. 2183 (1980) A jailhouse
informant deliberately elicited incriminating statements from a represented
defendant when he engaged his cell-mate in conversations and had developed a
relationship of trust and confidence with him such that the defendant revealed
incriminating information about the offense.

Maine v. Moulton, 474 U.S. 159, 106 S.Ct. 477 (1985) Incriminating statements
made by defendant, after filing of formal charges against him, to co-defendant
operating as undercover agent for state are inadmissible, notwithstanding the fact
that police had legitimate reason for recording the conversation or were
investigating other crimes.

Kuhlmanv. Wilson,477 U.S. 436,106 S.Ct. 2616 (1986) If ajailhouse informant
is merely a passive listening and makes no effort to stimulate conversations about
the crime charged, the informant has not deliberately elicited a response from the
defendant.

RULE: Once adversarial proceedings have begun against a defendant, the
government may not deliberately elicit an incriminating response from a
defendant either openly by uniformed police officers or covertly by informants
or undercover agents. This prohibition applies regardless of whether the
individual is in custody or being subjected to interrogation. There need not be
any compelling influences at work, inherent, informal or otherwise. However,
the Sixth Amendment is offense specific which allows the police to question a
represented defendant on unrelated charges.

RULE: There are six ways to challenge a statement 1) as fruits of a Fourth Amendment
violation; 2) as involuntary under the Due Process Clause of the Fifth Amendment; 3) based
on a failure to provide Miranda warnings when required; 4) based on a failure to
scrupulously honor one’s right to silence if invoked; 5) based on a failure to halt questioning
upon one’s unequivocal request for counsel; and 6) when taken in violation of the Massiah
doctrine under the Sixth Amendment.
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