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Introduction 
 

Some clemency applicants may have served or face state prison time that 
has a bearing on the length and computation of their federal sentence.2  Indeed, 
because the bulk of clemency applicants will be low-level drug offenders, this 
issue is likely to exist in a significant number of cases, because these offenders 
often get arrested by state authorities first, and are only prosecuted in federal court 
to secure their cooperation.   

 
The state/federal sentencing interaction can arise in a number of ways.  

For example, the federal judge may have adjusted downwards at sentencing in 
order to reflect time the defendant had already served in a state facility.  The 
federal or state judge may have ordered a sentence to run concurrent with one in 
the other jurisdiction.  The Bureau of Prisons (the “BOP”) may have designated 
the state facility for partial service of the federal sentence in order to effectuate a 
judge’s decision on concurrency.  Or one of the above did not happen because a 
judge or BOP official misapplied or misunderstood the relevant rules, or the rules 
were clarified or changed after the inmate was sentenced.   
 

This memo proceeds in four parts.  Part I explains how to determine if 
your case presents a potential state/federal interaction issue.  Part II outlines the 
basic rules and precedents relating to the imposition and computation of federal 
sentences when the inmate has served or faces prison time in a state facility. Part 
III applies these rules to the clemency eligibility requirement that the inmate 
“have served at least 10 years of their sentence.”  Part IV applies these rules to the 
clemency eligibility requirement that the inmate “by operation of law, likely 
would have received a substantially lower sentence if convicted of the same 
offense today.”  
 

This is a complex area that often frustrates those who encounter it.  It 
certainly produces many disparities and much arbitrary unfairness, even when the 
rules are applied properly.  It can, however, be mastered with a careful step-by-
step analysis, and methodical cross-checking of your client’s sentencing and 
custodial history with the issues raised in this memo.   

																																																								
1 Principal, Murray Law LLC, Minneapolis (jm@mlawllc.com).  Please feel free to email the 
author with questions and suggestions. 
2 This memo focuses on state custodial time, which is the most common type of non-federal time.  
The issues addressed in this memo would also impact an inmate who had served time in tribal or 
foreign custody.   
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Part I – Does Your Case Present this Issue? 
 

Below are the key identifiers of time spent or faced in state custody that 
have a bearing on the computation of the federal sentence.  If one of these 
identifiers exists, dig deeper to see if it implicates the issues addressed in this 
memo. 
 

 Writ of Habeas Corpus: If the inmate was first arrested by state authorities 
and is then transferred into federal custody to face federal charges, you 
will typically see a reference to a writ in their federal docket sheet.   
 

 
 

The writ should also be referenced in their presentence report.  
 

 References to Concurrent/Consecutive Sentencing: If the inmate was 
serving or facing a state sentence, it is most likely that the state sentence is 
referenced (perhaps in addressing a request for concurrent/consecutive 
sentencing) in the sentencing submissions, in the transcript of the 
sentencing hearing, and in the judgment. 

 
 Reference to U.S.S.G. § 5G1.3: Those same documents may contain a 

reference to U.S.S.G. § 5G1.3, the sentencing guideline that deals with 
concurrent and consecutive sentencing, which is typically invoked when 
the inmate is facing dual sentences in state and federal jurisdictions.  

 
 Proximate Period In State Custody: The inmate may have had a period of 

custody in a state system just prior to his encounter with the federal 
authorities – which can be determined from the criminal history section of 
his presentence report or from his rap sheet (his NCIC report).  

 
 Related Period in State Custody: The inmate may have been convicted and 

served time at the state level for an offense that was related to the federal 
one (i.e. client did time for a street level drug sale, and his federal case is a 
larger conspiracy, spanning the same time and conduct).  This can be 
determined by reviewing the descriptions of any state convictions in the 
presentence report, just prior to the federal case. 



	 3

 
Part II - A Primer on the Interaction of State and Federal Sentences 
 

The issue of crediting prior custodial time to a federal sentence is a 
complex and evolving one.  In fact, as the BOP notes on its website, crediting 
time spent in state custody is “probably the single most confusing and least 
understood sentencing issue in the Federal system.”3  Below, I outline the key 
rules and precedents in this area, including, where relevant, how these rules have 
changed such that many clemency applicants might, through their service of time 
in state custody or their time owed to a state jurisdiction, have satisfied either the 
“10-years-served” criterion or the “lower-if-sentenced-today” criterion.   
 

A. Commencement of the Sentence – Primary Custodian 
 

At the heart of the complexities arising from the interaction of state and 
federal custody is the issue of setting the date of the commencement of the federal 
sentence.  Indeed, the first step in sentence computation, which is the province of 
the BOP,4 is to determine when the federal sentence commenced.   

 
A federal sentence commences when the defendant is received by the 

Attorney General of the United States for service of his federal sentence.  See 18 
U.S.C. § 3585(a) (“A sentence to a term of imprisonment commences on the date 
the defendant is received in custody awaiting transportation to, or arrives 
voluntarily to commence service of sentence at, the official detention facility at 
which the sentence is to be served.”).  Note that the date of the commencement of 
the sentence is not necessarily the same as the date when the inmate starts 
accruing time towards service of the federal sentence.  As addressed in the next 
section, once the date of the commencement is determined, the BOP will then 
address the issue of crediting prior custody, including time spent in pretrial 
detention.   

 
A federal sentence cannot commence, nor time run on the federal 

sentence, when a federal defendant is produced for prosecution in federal court by 
a writ of habeas corpus ad prosequendum from state custody.  See United States 
v. Fermin, 252 F.3d 102, 108 n. 10 (2d Cir.2001)  (“[A] defendant held at a 
federal detention facility is not ‘in custody’ for the purposes of § 3585(a) when he 
is produced through a writ of habeas corpus ad prosequendum”).  In that 
situation, the state authorities are the primary custodian and retain primary 
jurisdiction over the prisoner; federal custody does not commence until state 
authorities relinquish the prisoner, either because he has been bailed or released, 

																																																								
3 Henry J. Sadowski, Interaction of Federal and State Sentences When the Federal Defendant is 
Under State Primary Jurisdiction, at 1 (July 7, 2011), available at 
http://www.bop.gov/resources/pdfs/ifss.pdf; see also Henry J. Sadowski, Federal Sentence 
Computation Applied to The Interaction of Federal And State Sentences, The Champion, April 
2014 (containing a series of helpful graphs to illustrate the computation process).   
4 United States v. Wilson, 503 U.S. 329, 336 (1992).  
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his state charges dismissed, or his state sentence completed.  When a prisoner is 
borrowed from the primary custodian on a writ, principles of comity require the 
return of the prisoner to the primary custodian when the writ has been satisfied 
(typically, in this context, this means the federal prosecution has been completed). 

 
Thus, when a federal defendant is first arrested, prosecuted, and held by 

state authorities, his/her primary custodian is the state authority.  When 
transferred by writ to federal court, he/she does not accrue time on any potential 
federal offense until the state authority has released its hold.  The imposition of a 
federal sentence does not alter this analysis.  It merely triggers the defendant’s 
return to physical state custody.  Once the state hold has been satisfied (either by 
dismissal of the state case or service of the state sentence), the defendant is 
returned to federal custody to commence the federal sentence.  

 
B. Awarding Prior Custody Credit  
 
Once the date of commencement of the federal sentence has been 

determined, the BOP awards credit for prior custody (state or federal) that has not 
been credited to another sentence.  See 18 U.S.C. § 3585.  Where federal 
jurisdiction is primary – that is, the inmate was first arrested by federal authorities 
and detained by federal court order – this is typically a straightforward 
calculation.  An inmate under primary federal custody receives credit for time 
spent in pretrial detention, and continues to receive credit towards any federal 
sentence even if “borrowed” by state authorities to answer state charges.  Where, 
however, state jurisdiction is primary – that is, the state is the primary custodian 
and the inmate was merely “borrowed” from state custody on a writ to answer the 
federal charges – the inmate does not earn any credit towards the federal sentence 
until the state authorities relinquish the prisoner on satisfaction of the state 
obligation.   

 
The manner in which the BOP can retroactively credit state custodial time 

is by designating the state correctional institution for service of the federal 
sentence.  See 18 U.S.C. § 3621 (vesting in the BOP the power to designate the 
place of confinement, and setting forth factors to be considered in exercising this 
authority).  This designation causes the sentence to begin.  It can be made nunc 
pro tunc only as far back as the date of the federal sentencing, since the earliest 
date a federal sentence can commence is the date it is imposed.  See United States 
v. Labeille-Soto, 163 F.3d 93, 98 (2d Cir.1998) (a federal sentence cannot begin to 
run earlier than on the date on which it is imposed).  

 
Notably, as the Supreme Court noted in Setser v. United States, the BOP 

“sometimes makes this designation while the prisoner is in state custody and 
sometimes makes a nunc pro tunc designation once the prisoner enters federal 
custody.”  See id., 132 S.Ct. 1463, 1468 n.1 (2012). 
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C. Concurrent/Consecutive Sentencing 

 
Where a defendant is subject to an undischarged term of imprisonment, a 

federal court has discretion to impose its sentence concurrently or consecutively.  
18 U.S.C. § 3585(a).  The Sentencing Guidelines implement this statutory 
provision through U.S.S.G. § 5G1.3.  This discretion must be exercised in light of 
the sentencing factors listed in 18 U.S.C. § 3553(a).  See 18 U.S.C. § 3584(b); 
U.S.S.G. § 5G1.3, cmt. n. 3(A)(i).  

 
Multiple terms of imprisonment imposed at the same time run 

concurrently and multiple terms of imprisonment imposed at different times run 
consecutively, unless ordered or statutorily required otherwise.  See 18 U.S.C. § 
3584(a).  This is an important statutory provision from the BOP’s perspective: 
where there is an undischarged sentence and the federal judge is silent on 
concurrency, the BOP interprets this statute to require consecutive treatment of 
the sentences. 

 
As with commencement of the federal sentence, the concept of primary 

jurisdiction controls the order in which offenders serve the sentences.  If an 
offender receives state and federal sentences, the general rule is that the offender 
first serves the sentence imposed by the sovereign with primary jurisdiction.  
Thus, where an inmate is in primary state custody, he/she will serve the state 
sentence first, followed by the federal sentence, unless the federal judge orders the 
federal sentence concurrent.  In the latter situation, the BOP effectuates the 
concurrency order by designating the state facility for service of the federal 
sentence, nunc pro tunc to the date of the federal sentencing.5  As noted above, 
that is the earliest date a nunc pro tunc designation can be made.  

 
1. § 5G1.3 Adjustments 

 
The Sentencing Guidelines set forth circumstances when a district court 

must impose a fully concurrent sentence, including adjusting downwards to 
reflect time spent in state custody that will not be credited to the federal sentence 
by the BOP.  See U.S.S.G. § 5G1.3(b); cf. United States v. Smith, 540 Fed.Appx. 
854, 858 (10th Cir. 2013) (although the Guidelines are now “effectively advisory,” 
the district court is “required to account for § 5G1.3(b) where it applies and, 
absent a variance based on the § 3553(a) factors, impose a concurrent term”) 
(citation and internal quotation marks omitted).  Thus, U.S.S.G. § 5G1.3 requires 
that the federal judge “adjust” a defendant’s sentence downward to account for 
time served in connection with an undischarged term of imprisonment that (a) 
“resulted from another offense that is relevant conduct to the instant offense of 

																																																								
5 See BOP Program Statement 5160.05 (January 16, 2003) (“[w]hen a federal judge orders or 
recommends a federal sentence run concurrently with a state sentence already imposed the Bureau 
implements such order or recommendation, ordinarily by designating the state facility as the place 
to serve the federal sentence”). 
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conviction,” (b) “was the basis for an increase in the offense level,” and (c) “will 
not be credited to the federal sentence by the Bureau of Prisons.”  U.S.S.G. § 
5G1.3(b).  Courts have held that in implementing U.S.S.G. § 5G1.3(b), the 
sentencing judge may impose a sentence below a mandatory minimum sentence.  
See, e.g., United States v. Ross, 219 F.3d 592, 594-95 (7th Cir.2000) (under § 
5G1.3(b) a district court could impose a sentence below the § 924(e)(1) 
mandatory minimum to account for time served on a related undischarged 
sentence, so long as the defendant's total period of state and federal imprisonment 
equaled the statutory minimum).   

 
Under recently-approved amendments to the Sentencing Guidelines, the 

requirement that the relevant conduct must have been the basis of an increase in 
the offense level has been removed.  See § 5G1.3(a) (effective November 1, 
2014). 

 
Where the defendant has already completed the term of imprisonment for 

the relevant conduct, the Guidelines authorize the sentencing court to depart 
downward but not to adjust the sentence.   See U.S.S.G. § 5K2.23.  Courts have 
held, however, that this departure authority does not include the power to go 
below an applicable mandatory minimum.  See e.g. United States. v. Lucas, 745 
F.3d 626, 630 n. 5 (2d Cir. 2014).   

  
2. § 5G1.3 Departures and “Incremental” Punishment 

 
Where the inmate’s offenses underlying separate state and federal 

sentences did not arise from the same or relevant conduct (and thus the 
prerequisites for an adjustment under § 5G1.3(b) do not apply), the federal judge 
has discretion to sentence concurrently, partially concurrently or consecutively “to 
achieve a reasonable punishment for the instant offense.”  U.S.S.G. § 5G1.3(c) 
(policy statement) (2011); 18 U.S.C. § 3584(a).  This discretion includes the 
power to depart downwards to achieve concurrency for time served that could not 
otherwise be credited towards the federal sentence.  See § 5G1.3, cmt. n. 3(E).  
But, unlike the “adjustment” under § 5G1.3(b), courts have diverged on whether 
the departure authority under § 5G1.3(c) includes the power to depart below a 
mandatory minimum.  Compare, United States v. Hernandez, 620 F.3d 822 (7th 
Circuit 2010) with United States v. Maldonado, 297 Fed. Appx. 106, 108 (3rd Cir. 
2008).   

 
In order to achieve “a reasonable incremental punishment for the instant 

offense and avoid unwarranted disparity,” the court must consider the sentencing 
factors in 18 U.S.C. § 3553(a), see 18 U.S.C. § 3584(b), as well as the length of 
the undischarged sentence, the time already served and likely to be served on the 
undischarged sentence, “the fact that the prior undischarged sentence may have 
been imposed in state court,” and any other circumstances relevant to determining 
an appropriate sentence.  U.S.S.G. § 5G1.3, cmt. n. 3(A).  Notably, once the 
federal judge has determined the incremental punishment to be imposed for the 
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federal sentence, this punishment can be imposed consecutively to the state 
sentence, or it can be effectively aggregated with the state sentence by imposing it 
concurrently with the state sentence.   

 
Example: John is arrested by state authorities for burglary in a 
store and is sentenced to five years.  He is transferred on a writ to 
federal court to answer federal drug trafficking charges.  He pleads 
guilty in federal court and faces a guideline sentence of 10 years.  
The federal judge believes an incremental sentence of 10 years is 
appropriate for the federal offense.  Taking into account the factors 
set forth in § 5G1.3, cmt. n. 3(A), the federal judge can either 
impose a sentence of 15 years, run concurrently with the state 
sentence, with a departure to reflect time already served on the 
state sentence, or a consecutive sentence of 10 years.  

 
As a practical matter, in both alternatives, the inmate’s time in state 

custody is taken into account in fashioning the federal sentence.  
 
3. Pre-Setser Federal Court Silent on Concurrency 

 
In some cases where an inmate faces dual federal and state prosecutions, 

the federal court imposes its sentence before the state court imposes sentence, and 
does so without specifying whether the federal sentence is to be served 
consecutively or concurrently with the yet-to-be-imposed state sentence.  When 
the state court later imposes sentence, it may explicitly order its sentence to be 
served concurrently with the federal sentence already imposed.  In this situation, 
the BOP applies the factors set forth in 18 U.S.C. § 3621(b) relating to the 
determination of place of confinement, solicits the view of the federal judge on 
concurrency, and exercises its discretion to treat the sentences as concurrent or 
consecutive.6  

 
Example: Fred is arrested by state authorities on drug charges.  He 
pleads guilty but prior to sentencing in state court, is transferred to 
federal court on a writ to answer federal drug trafficking charges.  
He pleads guilty in federal court and is sentenced to 15 years.  The 
federal court is silent on the issue of whether the federal sentence 
should be consecutive or concurrent to his as-yet-unimposed state 
sentence.  Fred is returned to state custody where he is sentenced 

																																																								
6 See BOP Program Statement 5160.05 (January 16, 2003) (BOP will also consider “an inmate's 
request for pre-sentence credit toward a federal sentence for time spent in service of a state 
sentence as a request for a nunc pro tunc designation,” and requires the BOP to ask the federal 
sentencing court if it has any objections to such designation); see also Government Accountability 
Office, Bureau of Prisons: Eligibility and Capacity Impact Use of Flexibilities to Reduce Inmates’ 
Time in Prison (Feb. 2012) at 28.(noting that “of the 538 cases BOP reviewed in fiscal year 2011, 
99 requests to serve sentences concurrently were granted, for a total of about 118,700 days of 
sentence credit, 386 were not granted, and 53 were still under review as of the end of fiscal year 
2011”). 
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to 10 years.  The state court orders that the state sentence be served 
concurrently with Fred’s federal sentence.  Upon completion of the 
state sentence approximately 8 years later, Fred is transported to 
federal custody to complete his federal sentence.  Fred petitions the 
BOP for nunc pro tunc designation of the state facility as the place 
of confinement for Fred’s federal sentence.  The BOP solicits the 
view of Fred’s federal sentencing judge, who does not respond.  In 
the absence of a clear statement of intent in favor of concurrency 
from the federal judge, and applying the factors set forth in 18 
U.S.C. § 3621(b) the BOP denies the inmate’s petition, thus de 
facto rendering the state and federal sentences consecutive.7 
 

4. Booker and § 5G1.3(a) Consecutive Sentencing  
 

§ 5G1.3 includes a provision for mandatory consecutive sentencing: 
 

If the instant offense was committed while the defendant was 
serving a term of imprisonment (including work release, furlough, 
or escape status) or after sentencing for, but before commencing 
service of, such term of imprisonment, the sentence for the instant 
offense shall be imposed to run consecutively to the undischarged 
term of imprisonment. 

 
See § 5G1.3(a).  The requirements in § 5G1.3(a) are not statutory mandates, 
however, and since the Supreme Court’s ruling in United States v. Booker, 543 
U.S. 220 (2005), the directives themselves are just advisory.  While the federal 
sentencing judge must now consider these guideline provisions in fashioning the 
appropriate federal sentence, he/she is not required to follow them.  See United 
States v. Rainer, 314 Fed.Appx. 846, 847 (6th Cir. 2009) (“[n]otwithstanding the 
seemingly mandatory language of U.S.S.G. § 5G1.3(a), we have recognized that 
the district court has discretion to impose consecutive or concurrent sentences 
pursuant to 18 U.S.C. § 3584 and U.S.S.G. § 5G1.3, upon consideration of the 
factors listed in 18 U.S.C. § 3553(a) and the applicable guidelines and policy 
statements in effect at the time of sentencing”).  

 
D. Impact of Setser v. United States  

 
In Setser v. United States, 132 S.Ct. 1463 (2013), the Supreme Court, 

emphasizing principles of comity and “our tradition for judicial sentencing,” 
resolved a circuit court split and clarified that a federal judge may order a federal 
sentence to be concurrent to a yet-to-be-imposed state sentence.  Id. at 1471.  The 
Sentencing Commission has partially incorporated this ruling into a new 

																																																								
7 Cf. Galloway v. Warden of F.C.I. Ft. Dix, 385 Fed.Appx. 59 (3d Cir. 2010) (BOP's denial of 
nunc pro tunc designation request from inmate where federal court was silent on issue of 
concurrency at sentencing and did not respond to BOP’s solicitation of its view on inmate’s 
application, was not arbitrary and capricious). 
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Guideline version of U.S.S.G. § 5G1.3, to take effect November 1, 2014, 
requiring that a federal sentence be imposed concurrently with an anticipated state 
sentence where the state offense is relevant conduct to the federal offense.  See 
U.S.S.G. § 5G1.3(c) (effective November 2014).  Where the anticipated state 
sentence does not arise from relevant conduct, Setser grants the federal court 
discretion to impose its sentence concurrently with the as-yet-unimposed state 
sentence.  Id. 132 S.Ct. at 1471.   

 
In a number of cases pre-Setser, courts did not order concurrency because 

prevailing precedent did not empower them to do so.   See, e.g., United States v. 
Zorn, 487 Fed.Appx. 289 (6th Cir. 2012) (remanding after Setser for district court 
to use its discretion to order its sentence consecutive or concurrent to a later-
imposed state sentence because the court had stated it “lacked authority to make 
Zorn’s federal sentence run ‘concurrently with a state sentence that has not been 
imposed’”).  In addition, there are cases pre-Setser where the court did not order 
its sentence concurrent with an anticipated state sentence, but under the new 
§ 5G1.3 amendment in November would not just be authorized to order 
concurrency, it would be required under the Sentencing Guidelines to so order, 
because the state sentence was for relevant conduct to the federal offense.   

 
As noted above, in the absence of a concurrency order or recommendation 

by the federal judge or a determination by the BOP applying the factors set forth 
in 18 U.S.C. § 3621(b) that concurrency is appropriate, the BOP created de facto 
consecutive sentences pre-Setser where state custody was primary and the state 
sentence was imposed after the federal one.  In Setser, however, the Court 
indicated it would be disrespectful of the state’s sovereignty for the BOP to 
decide after the state court has expressly decided to run its sentence concurrently 
and in the absence of contrary intent on the part of the federal judge, not to credit 
the state time served against the federal sentence.  Id. 132 S.Ct. at 1471. 
 

Thus, there will be clemency applicants whose time in state custody was 
not credited to the federal sentence, but would be credited today under Setser and 
the 2014 amended version of § 5G1.3.  Moreover, their entitlement to this credit 
would mean they face a lower sentence if sentenced today.   

 
E. Good Time Credits On Adjusted Sentences 

 
Courts have interpreted the “full sentence” after a § 5G1.3 adjustment to 

consist of the actual sentence imposed, plus the adjustment.  Thus, where a federal 
court adjusts below a mandatory minimum sentence of 10 years, and imposes, for 
example, a 7-year sentence in order to achieve concurrency with a state sentence, 
this sentence does not violate the mandatory minimum statute, because courts 
have held that the full sentence for the purposes of the mandatory minimum 
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included the adjustment to achieve the fully concurrent sentence (in our example, 
the additional 3 years reflected in the adjustment).8 

 
Despite this well-established interpretation of § 5G1.3, the BOP will only 

award good time credit on the post-adjustment portion of the sentence, not the full 
sentence.  Thus, if a 10-year mandatory minimum sentence is adjusted by three 
years to account for three years spent in state custody serving a concurrent state 
sentence, BOP will award good time credit only on seven years of the sentence.9  
To date the courts have denied relief.10  The silver lining from the so far 
unsuccessful BOP litigation is a useful government concession: The government 
in both Lopez and Schleining asserted that the sentencing court has the discretion 
to grant a variance based on the good time credit not awarded.11  And it makes 
powerful sense to grant this variance because, without the credit, the court creates 
unwarranted sentencing disparity based on the irrational factor of the order of 
custody.  Without the variance for good time credits, identically situated 
defendants will serve different time in custody for the same federal punishment. 
 
  

																																																								
8 See, e.g., United States v. Ross, 219 F.3d 592, 594-95 (7th Cir.2000); United States v. Rivers, 329 
F.3d 119, 122 (2d Cir.2003); United States v. Kiefer, 20 F.3d 874 (8th Cir.1994). 
9 The purported reason – good time credit can only be awarded for time served in BOP custody – 
is undercut by the BOP’s policy of routinely awarding good time for presentence time spent in 
non-BOP custody, and for the time spent serving the concurrent portion of the federal sentence in 
the state institution. 
10 See, e.g., Lopez v. Terrell, 654 F.3d 176 (2d Cir. 2011); Schleining v. Thomas, 642 F.3d 1242 
(9th Cir. 2011). 
11 Brief of Respondent, Lopez, No.10-2079, 2011 WL 680803, *8 (“A defendant may request a 
variance based on good behavior while serving a state sentence for related criminal conduct, a 
mechanism consistent with the statutory goal of making good conduct time retrospective rather 
than prospective.”); Brief of Respondent, Schleining, No. 10-35792, 2011 WL 991513, *30 (“A 
defendant whose federal sentencing has been long delayed may seek a variance based on the lost 
opportunity for good conduct time credit, which the sentencing court has the discretion to grant.”). 
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Part III – State/Federal Interaction and “10-Years-Served” Requirement 
 

In this section, I lay out the key scenarios under which a federal inmate 
whose time in state custody should count towards the “10-years-served” 
requirement of clemency eligibility. 

 
A. Documents Required 

 
 Docket Sheet 
 BOP sentence computation data 
 Inmate’s NCIC report (rap sheet) 
 Presentence Report 
 Transcript of federal sentencing hearing 
 Judgment and SOR in federal case 
 State Judgment 
 Transcript in state sentencing proceeding 

 
B. Counting State Time Towards “10-Years Served” Requirement 

 
An inmate’s service of time in state custody can be included in the 

analysis of the “10-years-served” component of clemency eligibility in several 
ways.  Note that more than one of the scenarios outlined below could apply to an 
individual inmate.   

 
1. State Custody Was Primary and Federal Judge Ordered Federal 

Sentence Concurrent with State Sentence 
 

Where the inmate was in primary state custody at the time of his federal 
sentence – that is, he was before the federal court on writ of habeas corpus ad 
prosequendum – he does not accrue time on the federal case until the state 
relinquishes its custody or the federal court imposes a concurrent sentence.  As 
noted in our primer, the earliest the court can order concurrency to be effective 
(and the earliest the BOP can designate the state facility for service of the federal 
sentence) is the date of the federal sentencing.  (Concurrency for time served prior 
to the federal sentence is discussed infra in the context of 5G1.3 adjustments.) 

 
Accordingly, if the inmate was in primary state custody when sentenced in 

the federal case (a fact that could be indicated by reference to a writ on the docket 
sheet, or statements made during the sentencing proceeding or in the sentencing 
judgment), proceed as follows: 

 
 Determine from the sentencing transcript and/or judgment if the 

federal judge ordered the federal sentence concurrent to the state 
sentence. 
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 If so, determine from the BOP sentence computation data if the 
BOP designated the state facility for service of the federal sentence 
nunc pro tunc to the date of federal sentence.12   

 
 All time in state custody served after the imposition of a 

concurrent federal sentence counts towards the federal sentence, 
and, thus, towards the 10-years-served requirement.  [See below 
for a discussion of whether the state time prior to the imposition of 
the federal sentence should be credited to the federal sentence 
under § 5G1.3.] 

 
2. State Custody Was Primary and Federal Judge Would Likely Have 

Ordered Federal Sentence Concurrent with State Sentence Under 
Setser 

 
As noted in our primer, in some cases involving an inmate in primary state 

custody at the time of the federal sentence, the state sentence had not yet been 
imposed, and, in imposing the federal sentence, the federal judge was silent on the 
issue of concurrency or deferred the issue to the state judge.  Since the Supreme 
Court’s holding in Setser, however, it is now clear that the federal judge has the 
power to order the federal sentence concurrent to a not-yet-imposed state 
sentence.   

 
In such cases, proceed as follows: 
 

 Determine from the sentencing transcript and/or judgment if the 
federal judge believed he/she did not have the authority to order 
the federal sentence concurrent to the anticipated state sentence.   
 

 If the federal judge was silent on the issue of concurrency, analyze 
the sentencing transcript for indicia that, with the benefit of Setser, 
the federal judge would have ordered the federal sentence 
concurrent to the anticipated state sentence.13   

																																																								
12 Note that this process will not necessarily be a straightforward one, as the sentencing data 
provided by the Bureau of Prisons will be aggregated – providing a single figure for time served 
credited to the inmate’s federal sentence, including pre-trial detention, time served in the inmate’s 
designated BOP facility(ies); concurrent time served in a state facility, and nunc pro tunc time 
served in a state facility credited towards their federal sentence.  Thus, clemency lawyers must (a) 
first calculate how much state time should be (or should have been) credited to the inmate’s 
federal sentence, and then (b) compare this calculation to the BOP’s computation.  If the latter is 
lower than the former, there is likely a failure properly to credit the inmate’s state custodial time.  
Refer to the memo on records.  In addition, CP2014 will provide legal experts to assist you in this 
analysis, and clemency lawyer volunteers are encouraged to reach out to them.  Note also that in a 
case where an inmate has a state/federal interaction, if his SENTRY PSCD (sentencing 
information record from the BOP) indicates that his sentence began on the same date it was 
imposed, this likely reflects a nunc pro tunc designation by the BOP. 
13 For example, the federal judge sentenced the inmate to the lowest possible sentence available, or 
granted the inmate a substantial downward departure from the applicable guideline range.  
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 If the above analysis yields evidence that the federal judge would 

have ordered concurrency under Setser, the clemency application 
should contain an argument that all time in state custody served 
after the imposition of the federal sentence should count towards 
the federal sentence, and, thus, towards the 10-years-served 
requirement).  [See below for a discussion of whether the state 
time prior to the imposition of the federal sentence should be 
credited to the federal sentence under § 5G1.3.] 

 
3. State Custody Was Primary and State Judge Ordered State 

Sentence Concurrent with Federal Sentence 
 

In some cases where state custody was primary, the federal judge was 
silent on concurrency but the state judge ordered the state sentence concurrent 
with the federal sentence.  In these cases, and in response to a request from the 
inmate for nunc pro tunc designation, the BOP will solicit the view of the federal 
judge on concurrency and if there is no response, will typically default to treating 
the state and federal sentences as consecutive.  As noted in our primer, in Setser, 
however, the Court indicated it would be disrespectful of the state’s sovereignty 
for the BOP to decide after the state court has expressly decided to run its 
sentence concurrently and in the absence of contrary intent on the part of the 
federal judge, not to credit the state time served against the federal sentence.  Id. 
132 S.Ct. at 1471. 

 
Accordingly, in cases where the state court expressly ordered that its 

sentence run concurrent to the federal one, and the federal court was silent on the 
issue of concurrency, the clemency application should contain the argument that 
under Setser, the state time is properly credited towards the federal sentence, and, 
thus, towards the 10-years-served requirement. 
 

4. State Custody Was Primary and Federal Judge Would Likely Not 
Have Followed Guideline Mandate of Consecutive Sentencing 
Under Booker 
 

As noted in our primer, U.S.S.G. § 5G1.3(a) mandates consecutive 
sentencing in cases where the defendant committed the offense while serving, or 
just before commencing, another sentence.  This mandate is now advisory.  See 
Rainer, 314 Fed.Appx. at 847.  Thus, if the defendant was sentenced prior to 
Booker and was subject to consecutive sentencing under § 5G1.3(a), analyze the 
sentencing transcript and/or judgment for evidence that with the benefit of 
Booker, the sentencing judge would have ordered the federal sentence concurrent 
or partially concurrent to the state sentence.  The clemency application should 
then contain an argument that time in state custody served after the imposition of 
the federal sentence should count towards the federal sentence, and, thus, towards 
the 10-years-served requirement.   
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5. Inmate Served State Time that Should be Credited to the Federal 

Sentence Under 18 U.S.C. § 3585(b) 
 

What if the inmate’s state time prior to his appearance in federal court on 
the federal charges was never credited to any state sentence (i.e. the state charges 
were dismissed)?  18 U.S.C. § 3585(b) mandates that an inmate “shall” receive 
credit against his federal sentence for time spent in “official detention” that is not 
credited to any other sentence, and is either “as a result of the offense for which 
the sentence was imposed” or “as a result of any other charge for which the 
defendant was arrested after the commission of the offense for which the sentence 
was imposed.”  Id.   

 
Analyze the inmate’s NCIC report (rap sheet), presentence report and 

BOP sentencing computation data to determine if the inmate’s state time was 
credited to another sentence, or was credited by the BOP towards service of the 
federal sentence.  If the state time is unaccounted for, the clemency application 
should contain an argument that this time is properly credited towards the federal 
sentence, and, thus, towards the 10-years-served requirement.14  It might even be 
faster and more efficient to request the BOP to credit this time via the 
administrative remedy process, which would take about two months. 

 
6. Inmate Served State Time that Should be Credited to the Federal 

Sentence Under U.S.S.G. §§ 5G1.3 and 5K2.23 
 

As discussed in our primer, the Sentencing Guidelines require the federal 
judge to impose concurrent sentences in certain circumstances, and to adjust or 
depart downwards from the intended federal sentence in order to achieve full 
concurrency.  This adjustment and departure power includes the power to 
sentence below a mandatory minimum, as long as the aggregate sentence 
(counting state time) is equal to the mandatory minimum sentence required.  The 
adjustment or departure is in fact part of the federal sentence – essentially, a 
method of rendering the state sentence retroactively concurrent with the federal 
time.15  Thus, the clemency application should argue that the state time 
represented by the adjustment or departure should count towards the “10-years-
served” requirement.   

 
To analyze these provisions in cases where the inmate faced dual state and 

federal prosecutions: 
 

																																																								
14 While this memorandum focuses on the interaction between state and federal sentences, it 
should be noted that time spent in foreign custody awaiting extradition on the federal charges is 
also properly credited towards the federal sentence under 18 U.S.C. § 3585(b). 
15 See, e.g., United States v. Ikner, 175 Fed.Appx. 83, 84 (7th Cir. 2006) (“district court may adjust 
a defendant's federal sentence to account for time served on related charges so long as the 
defendant's total period of incarceration is equal to or greater than the statutory minimum”). 
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    Determine if the federal court granted an adjustment under 
§ 5G1.3(b) or a departure under §§ 5G1.3(c) or 5K2.23 in the 
federal sentence, by reviewing the sentencing transcript and/or the 
judgment.  If so, the time represented by that adjustment/departure 
should count towards the 10-years-served requirement. 

 
 Determine also if the adjustment/departure was adequate.  For 

example, under the amended version of §§ 5G1.3(b), effective 
November 2014, there is no longer a requirement that the relevant 
conduct that was the subject of the state offense operated to 
increase the offense level of the federal sentence. 

 
 If there was no § 5G1.3 adjustment/departure, determine if there 

should have been one.  In other words, was the state offense 
relevant conduct to the federal one? 

 
 If a mandatory minimum was involved, determine whether the 

federal judge understood his/her power to adjust/depart below the 
mandatory minimum to achieve full concurrency under § 5G1.3. 

 
 Finally, consider whether there is a fall-back, catch-all position: Is 

there an alternative argument – that without making a formal 
§ 5G1.3 adjustment or departure, the court took the state sentence 
into account in fashioning the “incremental” punishment, and as 
such, the state time should therefore count towards the “10-years-
served” requirement.  

 
Part IV – State/Federal Interaction and “Lower Sentence” Requirement 
  

In this section, I lay out the key scenarios under which a federal inmate 
who has served or faces time in state custody would “by operation of law, likely  . 
. . receive[.] a substantially lower sentence if convicted of the same offense 
today.”16 

 
A. Documents Required 

 
 Federal docket sheet 
 BOP sentence computation data 
 Inmate’s NCIC report (rap sheet) 
 Presentence Report 
 Transcript of federal sentencing hearing 
 Judgment and SOR in federal case 
 State Judgment 

																																																								
16 D.O.J. Press Release, April 23, 2014, available at http://www.justice.gov/opa/pr/2014/April/14-
dag-419.html.   



	 16

 Transcript in state sentencing proceeding 
 

B. State Time and “Lower-if-Sentenced-Today” Requirement 
 

1. Concurrency With Anticipated State Sentence Under Setser 
 
If an inmate anticipated a state sentence at the time of his federal sentence, 

and the federal court was either silent on the issue of concurrency or expressly 
indicated its understanding that concurrent sentencing was not available, such 
inmate may face a lower aggregate sentence today as a result of the Supreme 
Court’s ruling in Setser v. United States, 132 S.Ct. 1463 (2013), and the revisions 
to U.S.S.G. § 5G1.3, to take effect November 1, 2014.  Under Setser, the federal 
judge is now permitted to order a federal sentence concurrent to a yet-to-be-
imposed state sentence.  Indeed, under the revised version of § 5G1.3, effective 
November 1, 2014, the judge is required to order a federal sentence concurrent 
with an anticipated state sentence where the state offense is relevant conduct to 
the federal offense.   

 
Accordingly, if the inmate was sentenced in a federal case prior to a 

sentencing in a state case, proceed as follows: 
 

 Determine from the sentencing transcript and/or judgment the 
federal judge’s ruling, if any, on whether the federal sentence 
would run concurrent or consecutive to the anticipated state 
sentence.  

 
 Determine if the state offense was relevant conduct to the federal 

offense.  If it was, and the federal judge did not order the federal 
sentence to run concurrent to the state sentence, the clemency 
application should contain an argument that under the revised 
version of § 5G1.3 (effective November 1, 2014), the federal 
judge was required to run the federal sentence concurrent to the 
state sentence. 

 
 If the state offense was not relevant conduct and the federal 

judge believed his/her hands tied on the issue of ordering the 
federal sentence concurrent to the state one, the clemency 
application should contain an argument that under Setser, the 
court would likely have ordered the federal sentence concurrent 
to the anticipated state sentence. 

 
 If the state offense was not relevant conduct and the federal 

judge was silent on the issue of ordering the federal sentence 
concurrent to the state one, scour the record for any indication 
that had the federal judge addressed the issue, he/she would have 
ordered the federal sentence concurrent to the anticipated state 
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one.17  To the extent possible, the clemency application should 
contain an argument that under Setser, the court would likely 
have ordered the federal sentence concurrent to the anticipated 
state sentence. 

 
2. Addressing “De Facto” Consecutive Sentences Where State Court 

Ordered Concurrency 
 

As noted in our primer, in some cases involving state and federal 
sentences, the federal court was silent and/or deferred the issue of concurrency, 
while the state court ordered the state sentence concurrent to the federal one.  In 
these instances, and where state custody was primary, the BOP has often created 
de facto consecutive sentences – refusing to grant nunc pro tunc designations 
when the inmate is transferred to federal custody upon the completion of the state 
sentence.  This position is contrary to Setser, in which the Court indicated it 
would be disrespectful of the state’s sovereignty for the BOP to decide after the 
state court has expressly decided to run its sentence concurrently and in the 
absence of contrary intent on the part of the federal judge, not to credit the state 
time served against the federal sentence.  Id. 132 S.Ct. at 1471.   

 
Accordingly, in cases where (a) the inmate spent time in state custody 

prior to his transfer to federal custody; (b) the state court ordered its sentence 
concurrent with the federal one and the federal court was silent on the issue or 
deferred the issue to the state court; and (c) the BOP did not grant the inmate a 
nunc pro tunc designation, the clemency application should contain an argument 
that, under Setser, the state time should be credited towards the federal sentence.  
As such, the inmate’s aggregate sentence would be lower if sentenced today. 

 
3. Changes in § 5G1.3 Adjustments/Departures 

 
An inmate who at the time of his federal sentence was serving or had 

served a state sentence for an offense that was relevant conduct to the federal 
offence may face a shorter sentence today.   

 
U.S.S.G. § 5G1.3(b), the guideline governing mandatory adjustments to 

achieve concurrency with state offenses that are relevant conduct to the federal 
one, has undergone several revisions over the years.  Most notably, for 12 years, it 
required that an adjustment was only authorized if the state offense increased the 
inmate’s base offense level.  This requirement is not included in the iteration that 
takes effect November 1, 2014.  In addition, several circuits have held over the 
years that in implementing U.S.S.G. § 5G1.3(b), the sentencing judge may impose 
a sentence below a mandatory minimum sentence.18  Also, in 2003, the 
Sentencing Commission added § 5K2.23, authorizing downward departures where 

																																																								
17 For example, the federal judge sentenced the inmate to the lowest possible sentence available, or 
granted the inmate a substantial downward departure from the applicable guideline range.  
18 See cases cited in n.7 supra. 
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a defendant had completed serving a state sentence that would otherwise have 
entitled him to an adjustment under§ 5G1.3.   

 
Accordingly, if at the time of the federal sentence, the inmate was serving 

or had served a state sentence that was relevant conduct to the federal sentence, 
proceed as follows: 

 
 Determine the version of § 5G1.3(b) in effect at the time of the 

inmate’s sentencing and compare it to the version that will be 
effective November 1, 2014.  If the latter produces, or could have 
produced, a lower sentence, the clemency application should 
contain an argument that the federal judge would have imposed a 
lower sentence under the newly-amended § 5G1.3(b). 
 

 If the inmate was subject to a mandatory minimum, and the federal 
judge did not adjust below the mandatory minimum to achieve 
concurrency under § 5G1.3(b), the clemency application should 
contain an argument that under current precedent, the federal judge 
is empowered to adjust below the mandatory minimum to achieve 
concurrency, and that if imposing the sentence today, would 
impose a lower sentence on this basis. 

 
 If the federal sentence was imposed prior to 2003, and, at the time, 

the inmate had completed the state sentence for the relevant 
conduct, the clemency application should contain an argument that 
under §5K2.23, the inmate would likely receive a shorter sentence 
today, because the sentencing judge is now empowered to take the 
discharged sentence into account. 

 
4. Federal Judge Would Likely Not Have Followed Guideline 

Mandate of Consecutive Sentencing Under Booker 
 

As noted in our primer, U.S.S.G. § 5G1.3(a) mandates consecutive 
sentencing where the defendant committed the federal offense while serving, or 
just before commencing, another sentence.  This mandate is now advisory.  See 
Rainer, 314 Fed.Appx. at 847.  Thus, if the defendant was sentenced prior to 
Booker and was subject to consecutive sentencing under § 5G1.3(a), analyze the 
sentencing transcript and/or judgment for evidence that with the benefit of 
Booker, the sentencing judge would have ordered the federal sentence concurrent 
or partially concurrent to the state sentence.  The clemency application should 
then contain an argument that the inmate would likely receive a shorter aggregate 
sentence today, because the sentencing judge is now empowered to sentence the 
federal sentence concurrent to the state sentence. 
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5. Good Time Credits 
 

As noted in our primer section, when a court adjusts or departs downward 
under § 5G1.3 to achieve concurrency with a state sentence, the BOP will only 
award good time credit on the adjusted sentence, not on the full sentence.  The 
government only recently conceded in the course of litigating Lopez and 
Schleining that the sentencing court has the discretion to grant a downward 
variance based on the good time credit not awarded.   

 
Accordingly, where an inmate has received an adjustment or departure 

under § 5G1.3 or a departure under § 5K2.23, and that adjustment or departure 
did not reflect good time credit (which it most likely did not), the clemency 
petition should contain an argument that if sentenced today, the federal judge 
would have granted an additional variance to account for lost good time credit.  
Before making this argument, make sure the inmate’s conduct in state custody 
would have earned good time credits.  
 

6. Mistakes Made at Federal Sentencing 
 

In reviewing the materials related to the federal sentencing, it is possible 
that the parties or judge failed to address an issue relating to sentencing credit or 
concurrency that could have been made under then prevailing law, or that the 
BOP failed to give credit for the inmate’s service of state time that should have 
been credited towards the federal sentence.  While no intervening change in law 
occurred, these omissions or mistakes should nonetheless be outlined in the 
clemency application as grounds for concluding that the inmate’s sentence would 
be lower if sentenced today.  In particular, if the error at issue was made by 
defense counsel, the argument may be made that defense counsel was ineffective 
under the standards recently-enunciated in Lafler v. Cooper, 132 S.Ct. 1376 
(2012) and Missouri v. Frye, 132 S.Ct. 1399 (2012), which held that a defendant 
had a right to effective assistance of counsel during plea bargaining.   

	


