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M.G.L. c. 218, § 27; M.G.L. c. 279, § 23.1

1

STATEMENT OF THE ISSUE

Whether the Panel erred by holding that the district court was prohibited
from entering a non-guideline sentence based on its policy disagreement
with the career offender guideline.  

COURSE OF PROCEEDINGS AND DISPOSITION OF THE CASE

Carlos Vazquez pled guilty to conspiracy to possess with intent to distribute 500

grams or more of cocaine hydrochloride. (Docs20, 99). The district court sentenced

Vazquez to 110 months incarceration. (Doc120). The government appealed. (Doc127).

This Court reversed and remanded for re-sentencing. See United States v. Vazquez, No.

05-14242, 240 F. App’x 318 (11th Cir. 2007)(attached as App. A). On remand, the

district court sentenced Vazquez to 180 months incarceration. (Doc155). Vazquez

appealed. (Doc156).  A Panel of this Court affirmed the sentence. See United States v.

Vazquez, No. 08-10671, 2009 WL 331014 (11th Cir. Feb. 12, 2009)(attached as App.

B). Vazquez now moves for rehearing en banc.     

STATEMENT OF THE FACTS RELEVANT TO REHEARING

A. The district judge disagreed with the career offender guideline as applied
to Vazquez.

On January 12, 2005, the Supreme Court held that the guidelines are advisory

in all contexts and that 18 U.S.C. § 3553(a) controls sentencing. United States v.

Booker, 543 U.S. 220, 125 S. Ct. 738 (2005). In sentencing Vazquez on July 19, 2005,

the judge recognized his obligation to consider the factors in § 3553(a), to impose a

sentence sufficient but not greater than necessary to comply with the statutory

purposes, and to treat the guideline range as “important.” (Doc124-Pgs11-12). The

guideline range was 210-262 months under the career offender guideline. (PSR ¶¶ 23-

26, 35, 59). Vazquez was classified as a “career offender” because his instant offense

was a drug conspiracy, and he had qualifying priors: two 1991 Massachusetts drug

convictions, each with a maximum sentence of two and a half years,  sentenced1

concurrently, and a 1995 Massachusetts statutory rape conviction based on a



United States v. Ivory, 475 F.3d 1232 (11th Cir. 2007) was decided later.2

2

consensual sexual relationship with a 14-year-old girl. (PSR ¶¶ 30-31, 33). Vazquez

had been crime-free since his release eight years previously. (PSR ¶ 33; Doc124-Pg5).

The judge sentenced Vazquez to 110 months, the bottom of the guideline range

without the career offender enhancement. (Doc124-Pgs14-15). In considering the

nature and circumstances of the instant non-violent drug offense, the judge found that

it was a “one-incident offense,” “not like an ongoing conspiracy . . . with multiple

transactions.” (Doc124-Pg12). The judge disagreed with the guideline’s “quantum

leap” from 110-137 months to 210-262 months as applied to Vazquez because its

definitions apply “to all people in all circumstances” and take no account of relevant

differences in the “nature” or “timing” of the offenses. (Doc124-Pgs12-13). The judge

stated that, while the guideline required the two 1991 state drug charges to be counted

separately as indicative of a “career offender,” they were committed 15 years ago when

Vazquez was 23 years old and were consolidated for sentencing by the state court.

(Doc124-Pg13). The statutory rape charge “also was some time ago [10 years] and was

not a crime of violence” in that “[i]t was consensual albeit illegal.”  Id. The judge also2

found that even 110 months was “way in excess of what is necessary to deter this type

of criminal conduct,” noting that it was “subject to question” that “any sentencing

scheme is going to really deter the drug business.” (Doc124-Pgs14-15). In considering

the kinds of sentences available, the judge observed that only prison was available, and

imposed two special conditions of supervised release, a drug aftercare program and

150 hours of community service, to advance the need to protect the public from further

crimes of the defendant and the need for rehabilitation. (Doc124-Pgs15-16).  

B. Vazquez I:  The Court failed to acknowledge Rita’s requirement that judges
be permitted to find that the guideline “itself fails properly to reflect §
3553(a) considerations.”

On June 21, 2007, the Supreme Court held that the guidelines may not be

presumed reasonable by sentencing judges.  Rita v. United States, 127 S. Ct. 2456,

2465 (2007). Instead, a sentencing judge is permitted to find that “the Guidelines



3

sentence itself fails properly to reflect § 3553(a) considerations.” Id. The judge may

base such a decision on arguments that “contest[] the Guidelines sentence generally

under § 3553(a),” arguments that “the Guidelines reflect an unsound judgment, or, for

example, that they do not generally treat certain defendant characteristics in the proper

way.” Id. at 2468.

On July 18, 2007, a Panel of this Court, without acknowledging Rita, held that

the sentence was “procedurally unreasonable” because it rested on the judge’s

“disagreement with the Guidelines,” which was “an impermissible factor.”  Vazquez,

240 F. App’x at 322-323.

C. Vazquez II:  The district judge and the Panel found that the career offender
guideline is immune from the policy disagreements necessarily allowed by
Rita, Kimbrough and Gall.

On December 10, 2007, the Supreme Court reiterated that  “a district court may

consider arguments that ‘the Guidelines sentence itself fails properly to reflect §

3553(a) considerations,’” Kimbrough v. United States, 128 S. Ct. 558, 570 (2007)

(quoting Rita, 127 S. Ct. at 2465), and thus, “‘may vary [from Guideline ranges] based

solely on policy considerations, including disagreements with the Guidelines.’”

Id.(quoting Brief of the United States at 16).  It held that “the cocaine Guidelines, like

all other Guidelines, are advisory only,” and thus, a conclusion that a sentencing judge

was barred from considering a policy disagreement with the crack/powder disparity in

a “mine-run case” was error because it rendered the guidelines “effectively

mandatory.” Id. at 564, 575 (emphasis added). On the same date, in Gall v. United

States, 128 S. Ct. 586 (2007), the Court enumerated all types of procedural error,

including “treating the Guidelines as mandatory” and “failing to consider the § 3553(a)

factors;” disagreement with a guideline, whether based on Commission or

congressional policy, was not among them. Id. at 597.  

On January 30, 2008, in re-sentencing Vazquez, the judge found that “it may be”

that the career offender guideline “is immune from the policy criticisms otherwise

permissible” because the crack guidelines involved an “implied congressional policy”
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while the career offender guideline “is a product of direct congressional expression.”

(Doc152-Pg2; Doc160-Pg9).  After hearing from Vazquez about the lack of violence

in his history, including the circumstances of the statutory rape offense, the judge

stated, “I don’t consider you a violent person. If I did, I wouldn’t have given you the

sentence I gave you the last time or this time.” (Doc160-Pg16). The judge concluded:

“[I]f I were allowed to consider what I consider to be the unjust application of 4B1.1

in this case, I would impose a sentence lower than 180 months.” (Doc160-Pg18).

On appeal, the Panel held that the judge’s refusal to consider its policy

disagreement with the career offender guideline was not procedurally unreasonable.

The Panel believed itself bound by United States v. Williams, 456 F.3d 1353 (11th Cir.

2006), which held that the district court impermissibly ignored congressional policy

by generally disagreeing with the career offender guideline.  Vazquez, 2009 WL

331014, *2. It believed that Kimbrough did not overrule Williams because the crack

guidelines at issue there “were the result of implied congressional policy,” while the

career offender guideline “was the result of ‘direct congressional expression.’” Id. at

*4.  It stated that judges may vary from guidelines based on policy disagreements only

“‘where Sentencing Commission policy judgment, not Congressional direction,

underlies the Guideline at issue,’” and “‘where that policy judgment did not arise from

the Commission’s exercise of its characteristic institutional role.’” Id. at *3 (quoting

United States v. Vega-Castillo, 540 F.3d 1235 (11th Cir. 2008)).  Further, the Panel

stated, other circuits “have reached similar conclusions.”  Id. at *3 (citing United States

v. Harris, 536 F.3d 798 (7th Cir. 2008); United States v. Clay, 524 F.3d 877(8th Cir.

2008); United States v. Jimenez, 512 F.3d 1 (1st Cir. 2007)). 

ARGUMENT AND CITATIONS OF AUTHORITY

A. Congress expressly chose to make § 994(h) a directive to the Commission,
not the courts, in order to facilitate the guidelines development process.

Congress’s “directly expressed policy” in 28 U.S.C. § 994(h) was to “replace”

an earlier proposal “that would have mandated a sentencing judge to impose a sentence

at or near the statutory maximum” with “a directive to the Sentencing Commission,”
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which Congress thought would “be more effective” because “the Guidelines

development process can assure consistent and rational implementation of the

Committee’s view that substantial prison terms should be imposed on repeat violent

offenders and repeat drug traffickers.” S. Rep. No. 98-225 at 175 (1983). See also

United States v. Sanchez, 517 F.3d 651, 663-664 (2d Cir. 2008)(“Section 994(h) . . .

by its terms, is a direction to the Sentencing Commission, not to the courts”); United

States v. Liddell, 543 F.3d 877, 883-884 (7th Cir. 2009)(same).

The “Guidelines development process” to which Congress referred, S. Rep. No.

98-225 at 175, is set forth in various sections of the Sentencing Reform Act. The

Commission was to ensure that the guidelines met the purposes of sentencing set forth

in § 3553(a)(2), to avoid unwarranted disparities and unwarranted similarities, to

reflect advancement in knowledge of human behavior, and to measure the effectiveness

of the guidelines in meeting those goals. 28 U.S.C. § 991(b). To accomplish this, the

Commission was to (1) use average time served in the pre-guidelines period as a

starting point, see 28 U.S.C. § 994(m); (2) continually review and revise the guidelines

in light of sentencing decisions, sentencing data, and comments from experts and

practitioners, see 28 U.S.C. §§ 994(o), 994(x); and (3) conduct empirical research of

sentences imposed, the relationship of such sentences to the purposes of sentencing,

and their effectiveness in meeting those purposes.  See 28 U.S.C. § 995(a)(12)-(16).

The ability of judges to disagree with the guidelines in individual cases is a

crucial part of the “Guidelines development process.” Congress intended the

Commission to learn from “individual judicial sentencing actions” and “revise [the

guidelines] if for some reason they fail to achieve their purposes.” S. Rep. No. 98-225

at 178.  The Commission “envisioned that such feedback from the courts would

enhance its ability to fulfill its ongoing statutory responsibility under the Sentencing

Reform Act to periodically review and revise the guidelines.” USSC, Report to

Congress: Downward Departures from the Federal Sentencing Guidelines 5 (October

2003).  As described in Rita:



Section 994(h) directs the Commission to specify a sentence at or near the maximum3 

if the defendant’s instant offense “is . . . an offense described in . . . 21 U.S.C. 841 . .
. 21 U.S.C. 952(a), 955, and 959 [or] chapter 705 of title 46,” and “has previously been
convicted of two or more . . . offense[s] described in . . . 21 U.S.C. 841 . . . 21 U.S.C.
952(a), 955, and 959 [or] chapter 705 of title 46.”

6

The statutes and the Guidelines themselves foresee continuous evolution
helped by the sentencing courts and courts of appeals in that process.  The
sentencing courts, applying the Guidelines in individual cases may depart
(either pursuant to the Guidelines or, since Booker, by imposing a non-
Guidelines sentence).  The judges will set forth their reasons.  The Courts
of Appeals will determine the reasonableness of the resulting sentence.
The Commission will collect and examine the results. . . And it can revise
the Guidelines accordingly.

127 S. Ct. at 2464. If judges could not disagree with the career offender guideline, the

“Guidelines development process” that Congress intended could not function.   

According to a 1996 study by members of the Sentencing Commission, courts

frequently disagreed with (i.e., “departed from”) the career offender guideline well

before Booker because the predicates were “minor or too remote in time to warrant

consideration,” and “typically” imposed the sentence that would have applied absent

the career offender provision.  See Michael S. Gelacak, Ilene H. Nagel and Barry L.

Johnson, Departures Under the Federal Sentencing Guidelines: An Empirical and

Jurisprudential Analysis, 81 Minn. L. Rev. 299, 356-357 (December 1996). In

disallowing the same kind and extent of disagreement, the Panel’s decision makes the

career offender guideline more mandatory than it was before Booker.  

While the Commission has not been responsive to judicial feedback like that

noted above, it has “modified” the statutory definition “over time . . . consistent with

Congress’s choice of a directive to the Commission rather than a mandatory minimum

sentencing statute,” USSG §4B1.1, comment. (backg’d)(citing S. Rep. No. 98-225 at

175 (1983)), primarily by broadening it.  Indeed, Vazquez would not be a career

offender if the Commission had followed the statute’s express terms, because § 994(h)

does not include federal drug conspiracies under 21 U.S.C. § 846 as a qualifying

instant offense or state drug offenses as qualifying prior offenses.   When the courts3

of appeals began to hold that the Commission had no authority to include such offenses
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in the guideline, it responded by inserting the current background commentary citing

Congress’s choice of a directive to the Commission rather than a statute binding the

courts.  See USSG, App. C, Amend. 528 (Nov. 1, 1995).

B. Sentencing courts are free to disagree with guidelines based on
congressional directives to the Commission.

The distinction between “direct” and “implied” congressional policy upon which

the Panel and the district court relied is irrelevant because § 994(h) is not a directive

to sentencing courts at all.  In Kimbrough, the government argued:

[1] [W]here Congress has made a specific policy determination
concerning a particular offense (or offense or offender characteristic) that
legally binds sentencing courts, and [2] the Commission (as it must)
incorporates that policy judgment into the Guidelines in order to maintain
a rational and logical sentencing structure, [3] that specific determination
restricts the general freedom that sentencing courts have to apply the
factors set forth in 18 U.S.C. 3553(a).

Kimbrough, Brief of the United States, 2007 WL 2461473, *16. 

The Court rejected this argument. It rejected the first premise because 21 U.S.C.

§ 841 legally binds sentencing courts only at the statutory minimums and maximums

and “says nothing” about appropriate sentences within these brackets.  Kimbrough, 128

S. Ct. at 571.  It rejected the second premise because Congress did not direct the

Commission to incorporate the ratio into the sentencing guidelines.  Id. In explaining

the latter conclusion, the Court contrasted 21 U.S.C. § 841(b) with 28 U.S.C. § 994(h),

which “specifically required the Sentencing Commission to set Guidelines sentences

for serious recidivist offenders ‘at or near’ the statutory maximum.” Id. (Emphasis

added).  The Court emphasized that § 994(h) was a direction to the Commission, not

to the courts. Id. See also Liddell, 543 F.3d at 883-884 (“Kimbrough itself suggested

that section 994(h)’s directive targeted the Commission, not the sentencing courts”);

Sanchez, 517 F.3d at 663 (“Section 994(h) . . . by its terms, is a direction to the

Sentencing Commission, not to the courts, and . . . there is no statutory provision

instructing the court to sentence a career offender at or near the statutory maximum”).

The Court concluded that § 841 “does not require the Commission-or, after Booker,

sentencing courts-to adhere to the 100-to-1 ratio for crack cocaine quantities other than



 See USSG §§5H1.2, 5H1.5; USSG, Chapter 5, Part H, Intro. Comment. (“28 U.S.C.4

§ 994(e) requires the Commission to assure that its guidelines and policy statements
reflect the general inappropriateness of considering the defendant’s education, . . .
employment record, and family ties . . . in determining whether a term of imprisonment
should be imposed or the length of a term of imprisonment”).

 At least 75 distinct guidelines and policy statements have been promulgated or5

amended, some repeatedly, in response to congressional directives.  These are USSG
§§2A1.2, 2A1.3, 2A2.2, 2A2.3, 2A2.4, 2A3.1, 2A3.2, 2A3.3, 2A3.4, 2A4.1, 2A6.2,
2B1.1, 2B1.3, 2B4.1, 2B5.1, 2B5.3, 2C1.8, 2D1.1, 2D1.2, 2D1.10, 2D1.11, 2D1.12,
2D2.3, 2G1.1, 2G1.2, 2G1.3, 2G2.1, 2G2.2, 2G3.1, 2H3.1, 2H4.1, 2H4.2, 2J1.2, 2K1.4,
2K2.1, 2K2.24, 2L1.1, 2L1.2, 2L2.1, 2M5.1, 2M5.2, 2P1.2, 2R1.1, 2T4.1, 2X7.1,
3A1.1, 3A1.2, 3A1.4, 3B1.3, 3B1.4, 3B1.5, 3C1.4, 3E1.1, 4A1.1, 4A1.3, 4B1.5, 5C1.2,
5D1.2, 5E1.1, 5H1.4, 5H1.6, 5H1.6, 5H1.7, 5H1.8, 5K2.0, 5K2.10, 5K2.12, 5K2.13,
5K2.15, 5K2.17, 5K2.20, 5K2.22, 5K3.1, 8B1.1, 8B2.1.  See Congressional Directives
t o  S e n t e n c i n g  C o m m i s s i o n  1 9 8 8 - 2 0 0 8 ,
www.fd.org/pdf_lib/SRC_Directives_Table_Nov_2008.pdf.  
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those that trigger the statutory minimum sentences.” Kimbrough, 128 S. Ct. at 572.  

In sum, sentencing courts must follow express congressional directives to the

courts, such as statutory minimum and maximum terms, but are free to disagree with

guidelines that are based on express (or implied) congressional directives to the

Commission, such as the career offender guideline. Indeed, the Court in Gall held that

the judge had committed no procedural error, 128 S. Ct. at 598, in considering as

grounds for a non-guideline sentence that Gall had obtained a college degree, started

a business, and had strong family ties, id. at 593, 600-602, though the Commission

deems those factors “not ordinarily relevant” in reliance on its interpretation of a

congressional directive.  Likewise, in Rita, where the Court first established the courts’4

authority to disagree with the guidelines, the guideline range was based on USSG

§2M5.2, Rita, 127 S. Ct. at 2460, which had been increased pursuant to an express

congressional directive. See USSG, App. C, Amend. 633 (Nov. 1, 2001); Pub. L.  No.

104-201, § 1423(a).  Indeed, the vast majority of the guidelines are based on

congressional directives to the Commission,  but the Court has repeatedly emphasized5

that all of the guidelines are advisory.  See Kimbrough, 128 S. Ct. at 564; Gall, 128 S.

Ct. at 594; Rita, 127 S. Ct. at 2465.

 Just recently, the Supreme Court warned against courts of appeals “seiz[ing]



 Disagreement with a guideline that “do[es] not exemplify the Commission’s exercise6

of its characteristic institutional role” is “not suspect.” Spears, 129 S. Ct. at 843;
Kimbrough, 128 S. Ct. at 574-575; Gall, 128 S. Ct. at 596 (“applying a heightened
standard of review to sentences outside the Guidelines range . . . is inconsistent with
the rule that the abuse-of-discretion standard of review applies to appellate review of
all sentencing decisions-whether inside or outside the Guidelines range”).
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upon” and misreading isolated language in Kimbrough “in order to stand by the course

they had adopted pre-Kimbrough.” Spears v. United States, 129 S. Ct. 840, 845 (2009).

In that case, the Court summarily rejected a standard adopted by the First, Third and

Eighth Circuits prohibiting the categorical replacement of the 100:1 powder/crack ratio

with a different ratio because it would lead district courts to “believ[e] that they are not

entitled to vary based on ‘categorical’ policy disagreements with the Guidelines” and

thus to unacceptably “treat the Guidelines’ policy . . . as mandatory” or “mask[] their

categorical policy disagreements as ‘individualized determinations.’” Id. at 844. Less

than a week later, the Court forcefully reiterated that the “Guidelines are not only not

mandatory on sentencing courts; they are also not to be presumed reasonable,” Nelson

v. United States, 129 S. Ct. 890, 892 (2009)(emphasis in original), the very point of

Rita’s authorization of judicial disagreements with the guidelines. 128 S. Ct. at 2465.

C. The career offender guideline did not arise from the Commission’s exercise
of its characteristic institutional role.  

When a guideline was not developed based on “empirical data and national

experience,” it is not an abuse of discretion to conclude that it “yields a sentence

‘greater than necessary’ to achieve § 3553(a)’s purposes, even in a mine-run case.” 6

Kimbrough, 128 S. Ct. at 575; Gall, 128 S. Ct. at 594 n.2; Rita, 128 S. Ct. at 2465,

2468. The Commission has recognized the flaws in the career offender guideline as

applied to offenders like Vazquez for many years but failed to remedy them:

· A 1988 Commission study recognized that the guideline “makes no distinction
between defendants convicted of the same offenses, either as to the seriousness
of their instant offense or their previous convictions . . . even if one defendant
was a drug ‘kingpin’ with serious prior offenses, while the other defendant was
a low-level street dealer [with] two prior convictions for distributing small
amounts of drugs.” USSC, Career Offender Guidelines Working Group
Memorandum at 13 (March 25, 1988). In a sample of 1990 career offender



 See, e.g., United States v. Reyes, 8 F.3d 1379 (9th Cir. 1993); United States v. Bowser,7

941 F.2d 1019, 1024-1025 (10th Cir. 1991); United States v. Moreland, 568 F. Supp.
2d 674 (S.D. W. Va. 2008); United States v. Fernandez, 436 F. Supp. 2d 983 (E.D.
Wis. 2006); United States v. Serrano, slip op., 2005 WL 1214314 (S.D.N.Y. May 19,
2005); United States v. Phelps, 366 F. Supp.2d 580, 590 (E.D.Tenn. 2005); United
States v. Naylor, 359 F. Supp.2d 521 (W.D. Va. 2005); United States v. Carvajal, slip
op., 2005 WL 476125, *5-6 (S.D.N.Y. Feb. 22, 2005).

 See, e.g., United States v. Mishoe, 241 F.3d 214, 220 (2d Cir. 2001); United States v.8

Colon, slip op., 2007 WL 4246470, *7 (D. Vt. Nov. 29, 2007); United States v. Qualls,
373 F.Supp.2d 873, 877 (E.D. Wis. 2005). 
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cases, 30% of the instant offenses were ongoing conspiracies, 50% were multi-
count cases, over 40% involved a weapon, force or threat of force, and over 50%
of the offenders played a more culpable role. Eighty percent had been sentenced
to at least three prior terms of over five years, more than 50% had at least two
revocations, and the average time free before the instant offense was 21 months.
See USSC, Criminal History Working Group Report at 29-30 (Oct. 17, 1991).
The guideline punishes offenders like Vazquez with none of these
characteristics just as harshly as those with all of them.

· The Commission’s 2004 empirical research showed that the recidivism rate for
“career offenders” based on prior drug offenses “more closely resembles the
rates for offenders in lower criminal history categories in which they would be
placed under the normal criminal history scoring rules.” See USSC, Fifteen
Years of Guidelines Sentencing:  An Assessment of How Well the Federal
Criminal Justice System is Achieving the Goals of Sentencing Reform at 134
(2004)(“Fifteen Year Review”)(emphasis in original).

· The Commission’s 2004 empirical research showed that drug offenders, along
with fraud and larceny offenders, are the least or second least likely of all
offenders to recidivate across all criminal history categories except category I.
See USSC, Measuring Recidivism: The Criminal History Computation of the
Federal Sentencing Guidelines, at 13 & Ex. 11 (May 2004).  

· The Commission found in 2004 that the career offender guideline is excessive
in light of deterrence needs in drug cases because “retail-level drug traffickers
are readily replaced by new drug sellers so long as the demand for a drug
remains high.” See Fifteen Year Review at 134.

· Judges have departed or varied from the career offender guideline at a high rate
for many years, before and after Booker. See Gelacak, Nagel and Johnson,
Departures Under the Federal Sentencing Guidelines: An Empirical and
Jurisprudential Analysis, 81 Minn. L. Rev. at 356-357; USSC, Final Report on
the Impact of United States v. Booker on Federal Sentencing 137-139 (March
2006)(in 75% of career offender cases with below-guideline sentences in the
year after Booker, drug trafficking was the instant offense and only 40.5% of
sentences in such cases were within the guideline range). The bases for courts’
disagreement with the guideline include that the prior offenses were minor,
remote, or committed close in time and punished concurrently,  the difference7

between past and present sentences was so great that the deterrent effect far
exceeded what was necessary,  and the punishment was otherwise unjustified8



 See, e.g., United States v. Collins, 122 F.3d 1297, 1299-1301, 1304 (10th Cir.1997);9

United States v. Malone, slip op., 2008 U.S. Dist. LEXIS 13648 (E.D. Mich. Feb. 22,
2008).

See, e.g., United States v. Thornton, 554 F.3d 443 (4th Cir. 2009); United States v.10

Dennis, 551 F.3d 986 (10th Cir. 2008); Valencia v. Gonzales, 439 F.3d 1046 (9th Cir.
2006); United States v. Sawyers, 409 F.3d 732 (6th Cir. 2005); Xiong v. INS, 173 F.3d
601 (7th Cir. 1999); United States v. Thomas, 159 F.3d 296 (7th Cir. 1998).  See also
United States v. Meader, 118 F.3d 876, 884 (1st Cir. 1998) (questioning whether
statutory rape is violent).

See USSC, Supplementary Report on the Initial Sentencing Guidelines and Policy11

Statements at 44 (1987)(“much larger increases are provided for certain repeat
offenders” under §4B1.1 than under  pre-Guideline practice),
www.fd.org/pdf_lib/Supplementary%20Report.pdf.
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by the risk of recidivism or the need for deterrence.  9

· Several courts of appeals have held that consensual statutory rape is not
“violent.”    10

· The public disagrees with the harshness of the career offender guideline.  See
Peter H. Rossi & Richard A. Berk, U.S. Sentencing Commission, Public
Opinion on Sentencing Federal Crimes, Executive Summary (1997).

· The offense level is far above average past practice.11

· The Commission has broadened the definitions of the predicates beyond §
994(h), despite substantial negative feedback and its own empirical research
showing that the guideline fails to advance any purpose of sentencing in drug
cases, the vast majority of cases in which it applies, and has a disproportionate
impact on African-Americans, see Fifteen Year Report, at 133-134, and its own
recognition that its definition of “crime of violence” includes crimes that are not
violent. See 58 Fed. Reg. 67522, 67533 (Dec. 21, 1993).

In sum, the career offender guideline fails to “exemplify the Commission’s

exercise of its characteristic institutional role.”  Kimbrough, 128 S. Ct. at 575.

D. The Panel opinion conflicts with the decisions of every circuit to decide the
issue and misreads the law of other circuits.

The First, Second and Seventh Circuits have squarely held that judges may vary

based on policy disagreements with the career offender guideline.  See United States

v. Boardman, 528 F.3d 86, 87 (1st Cir. 2008); Sanchez, 517 F.3d at 662-665; Liddell,

543 F.3d at 884-885. 
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The Panel cites certain decisions of the First, Seventh and Eighth Circuits in

support of its result, but none of them held or suggested that a sentencing judge may

not disagree with the career offender guideline. In Jimenez, the defendant, sentenced

under the career offender guideline, argued that he was entitled to a lower sentence

because of the crack/powder disparity.  Because the offense level under the career

offender guideline was the same regardless of the type of drug involved, the First

Circuit stated that “the crack/powder dichotomy is irrelevant to the career offender

sentence actually imposed in this case.” 512 F.3d at at 8 n.5. Likewise, in Harris, the

defendant, sentenced under the career offender guideline, challenged his sentence

based on the crack/powder disparity. The Seventh Circuit stated that “a sentence

entered under the career offender guideline raises no Kimbrough problem because to

the extent it treats crack cocaine differently from powder cocaine, the disparity arises

from a statute [21 U.S.C. § 841], not from the advisory guidelines . . . [b]ut our

discussion should not be read to suggest that §4B1.1 is any less advisory for a district

judge than the other sentencing guidelines.” 536 F.3d at 806 (citing Sanchez, 517 F.3d

at 663).  In Clay, the defendant, sentenced under the career offender guideline, argued

that the district court erred by failing to grant his motion for a downward variance

based on the crack/powder disparity, 524 F.3d at 878, and that he was entitled to a

lower sentence based on the recent amendment to the crack cocaine guidelines. Id. The

Eighth Circuit found that “the downward variance Clay requested based on the

sentencing disparity between crack and powder cocaine would have no effect on the

career offender provision which determined his guideline range,” and that the recent

amendments “did not change the career offender provision.” Id. 

E. The position of the Solicitor General of the United States is that courts are
free to disagree with the career offender guideline.

  
In United States v. Funk, No. 05-3708 (6th Cir.), the government initially made

the very same argument reflected in the Panel’s holding, i.e., that “in light of the

congressional directive in 28 U.S.C. § 994(h), district courts are ‘without discretion’

to disagree with the career offender guideline.”  See Letter from the United States to
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Clerk of Court, United States v. Funk, No. 05-3708, 3709 (6th Cir. 2008)(attached as

App. C).  It was forced to withdraw the argument, however, when it “became aware”

that the argument “does not correctly state the position of the United States.”  Id.

Instead, it said, the “position of the United States” is that “Kimbrough’s reference to

[§ 994(h)] reflected the conclusion that Congress intended the Guidelines to reflect the

policy stated in Section 994(h), not that the guideline implementing that policy binds

federal courts.”  Id. (emphasis in original).  

Nonetheless, a panel of the Sixth Circuit found that § 994(h) “represents a clear

direction by Congress . . . that offenders such as Funk be sentenced as [career

offenders],” and that disagreement with the policy of the career offender guideline is

an “improper” basis for a variance. United States v. Funk, 534 F.3d 522, 530 (6th Cir.

2008).  The Sixth Circuit thereafter vacated the panel decision for rehearing en banc.

See Order granting rehearing en banc, United States v. Funk, 05-3708 (6th Cir.

2008)(attached as App. D). In its supplemental brief, the Solicitor General’s Office

stated that it “disagrees with the prior panel’s conclusion” and “agrees with Funk that

sentencing courts are not precluded from entering a below-range sentence based on

policy disagreements with the career offender guideline.” Supplemental Brief for the

United States at 12-13 (attached as App. E)(citing Liddell, 543 F.3d at 885; Boardman,

528 F.3d at 87; Sanchez, 517 F.3d at 663-665). “While Congress directed the

Sentencing Commission to set guideline ranges at or near the statutory maximum, it

has never directed that sentencing courts must impose sentences at or near the

maximum for serious recidivist offenders. Thus, as with other guidelines, district

courts may vary from the range recommended by the career offender guideline based

on policy disagreements with the guideline, so long as they adequately explain why

‘the Guidelines sentence itself fails properly to reflect § 3553(a) considerations.’” Id.

at 13 (quoting Rita, 127 S. Ct. at 2465 and citing Kimbrough, 128 S. Ct. at 570.

F. The Panel misapplied the prior precedent rule.

The prior precedent rule provides that a Panel is bound by this Court’s precedent
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unless and until it is overruled or undermined to the point of abrogation by the

Supreme Court or this Court sitting en banc.  See Smith v. GTE Corp., 236 F.3d 1292,

1300 n.8 (11th Cir. 2001).

The Panel stated that, in Williams, this Court vacated the defendant’s sentence

in part because the district court ignored congressional policy regarding the career

offender guideline.  Vazquez, 2009 WL 331014, *2. However, in Williams, this Court

rejected the judge’s “generalized disagreement” with the career offender guideline, 456

F.3d at 1357, and remanded for the judge “to impose a sentence based on the

individualized facts and circumstances of the defendant’s case bearing upon the

sentencing considerations enumerated in § 3553(a).”  Id. at 1362.  On remand, the

judge imposed the same sentence, finding that the career offender guideline as applied

to the case was at odds with § 3553(a)’s considerations.  See Memorandum Sentencing

Opinion on Remand at 7-11, United States v. Williams, 6:04-cr-111 (M.D. Fl.

2007)(attached as App. F).  The government initially appealed but then dismissed its

appeal. See Entry of Dismissal, United States v. Williams, 07-11490 (11th Cir.

2007)(attached as App. G).

While judges must be permitted to conclude that a guideline “yields a sentence

‘greater than necessary’ to achieve § 3553(a)’s purposes, even in a mine-run case,”

Kimbrough, 128 S. Ct. at 575, that is, even when the “case presents no special

mitigating circumstances,” Spears, 129 S. Ct. at 842; see also Rita, 127 S. Ct. at 2465,

the basis of the judge’s policy disagreement must, of course, be relevant to the case.

For example, a judge’s disagreement with the crack/powder disparity would be

irrelevant in a heroin case. A judge’s disagreement with the career offender guideline’s

inclusion of some non-violent offenses as “crimes of violence” would be irrelevant in

a case in which the instant offense is forcible rape and the defendant was convicted

twice previously of first degree murder. In this case, the judge’s policy disagreements

with the career offender guideline were directly relevant to the facts of the case,  i.e.,

the guideline produced a sentence greater than necessary to satisfy the purposes of



 The Panel did not suggest that Vega-Castillo, 540 F.3d 1235, controls this case, and12

it clearly does not.  It did not address whether a judge may disagree with a guideline
because it fails properly to reflect § 3553(a) considerations, the question at issue here,
which is controlled by Rita and Kimbrough.  Rather, it upheld prior precedent holding
that the disparity between sentences in districts with and without fast track programs
is not “unwarranted” within the meaning of § 3553(a)(6) because the disparity was
authorized by Congress, and that sentences in districts without fast track programs
were not necessarily greater than necessary “solely” because similarly situated
defendants in districts with fast track programs receive lesser sentences. Id. at 1238.
Congress placed no conditions on judges’ consideration of any purpose or factor under
§ 3553(a) in career offender cases, S. Rep. No. 98-225 at 175, while it intended fast
track departures to apply “if the Government files a motion for such departure pursuant
to an early disposition program authorized by the Attorney General and the United
States Attorney,” Pub. L. No. 108-21, § 401(m)(2)(B), thus at least implying that
selective application of the departure, if based on caseload needs, may not be
unwarranted.  Further, because the fast track directive is at best an “implied
congressional policy” which says nothing about courts’ discretion to vary based on
disparity among districts, Vega-Castillo may be overruled en banc when the
appropriate case presents itself.  See United States v. Vega-Castillo, 548 F.3d 980, 981-
983 (11th Cir. 2008)(Carnes, J., concurring); Vega-Castillo, 540 F.3d at 1239-1242
(Barkett, J., dissenting); United States v. Rodriguez, 527 F.3d 221, 229-231 (1st Cir.
2008); United States v. Seval, 293 F. App’x 834, 836-838 (2d Cir. 2008).
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sentencing because Vazquez’s prior offenses were minor and remote, he was not a

violent person, his instant offense was not unduly serious, and deterrence of drug

trafficking would not be advanced by a career offender sentence.

If Williams means only that a judge’s policy disagreement must be relevant to

the facts of the case, the prior precedent rule does not stand in the way of reversing the

judge’s erroneous decision that he could not disagree with the career offender

guideline. If, instead, Williams means that judges may vary from the career offender

guideline based only on special individualized mitigating circumstances, then it has

been “undermined to the point of abrogation” by the Supreme Court’s decisions. 1
2

United States v. Archer, 531 F.3d 1347, 1352 (11th Cir. 2008).

CONCLUSION

For the reasons stated herein, Mr. Vazquez respectfully requests this Honorable

Court to grant his petition for rehearing en banc.
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