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Honorable Ricardo Hinojosa

Chair

United States Sentencing Commission
One Columbus Circle, N.E.

Suite 2-500, South Lobby
Washington, D.C. 20002-8002

Re: § 1B1.13 Reduction in Term of Imprisonment Upon Motion of Director
of the Bureau of Prisons (Policy Statement)

Dear Judge Hinojosa:

We write on behalf of the Federal Public and Community Defenders regarding the
proposed amendment creating a policy statement governing reduction of prison terms
based on extraordinary and compelling reasons pursuant to 18 U.S.C. § 3582(c)1)(AXD),
and to respond to the further request for comment issued with that proposed amendment.

On March 13, 2006, we submitted written testimony on this and several other
proposed amendments to the Sentencing Guidelines prior to the March 15 public hearing
covering those proposals. We pointed out that the proposed policy statement did not
address a portion of the statutory mandate of 28 U S.C. § 994(t), which requires the
Commission to “describe what should be considered extraordinary and compelling
reasons for sentence reduction, including the criteria to be applied and a list of specific
examples.” We proposed language addressing those requirements and other concerns in
our submission and append a copy of the portion of that letter dealing with this
amendment for your convenience.

Subsequently, the Commission adopted the proposed amendment as it was, but
added language to the commentary that the amendment was a first step and the
Commission intended to developed further criteria and examples as required by the
statute. Further, the Commission issued another request for comment on the amendment
for possible use in the 2006-2007 amendment cycle,

Since that time, the Defenders have consulted with other interested groups to
develop a proposed policy statement which addresses the need for criteria and examples
and responds to other aspects of the Commission’s request for comment. The American



Bar Association (ABA) has revised the proposed policy statement it previously submitted
in March of this year after consultation and input from Defenders and others. We believe
this proposal does an excellent job of addressing the issues and providing the guidance
needed by the courts and the Bureau of Prisons (BOP). We endorse the ABA proposal
and attach a copy of it to this submission.

The proposed policy statement provides a model which allows sentence
reductions in extraordinary situations where changed circumstances compel the
conclusion that a reduction is appropriate. It does not confine itself to cases of terminal
illness, as has been the practice of the BOP in making the motions in the past. It allows
the Court flexibility regarding the extent of reduction, depending on the circumstances at
issue. The government remains the gatekeeper inasmuch as the guideline only applies
after a motion by BOP.

We believe adoption of the proposed policy statement will fill a gap in the federal
criminal justice system in accordance with congressional intent, By making 18 U.S.C. §
3582(c)(1)AXI) a part of the Sentencing Reform Act, Congress intended to allow
sentence reductions after consideration of compelling and changed circumstances after
sentencing. The ABA proposal fulfills the congressional mandate for criteria and
examples and provides a proper structure for exercise of the sentencing court’s discretion.

Thank you for your consideration of our comments and please let us know if we
can be of further assistance.

Very truly yours,

_ }g’z“x e
J M. SANDS [

Federal Public Defender

Chair, Federal Defender Sentencing Guidelines
Committee

AMY BARON-EVANS

ANNE BLANCHARD

Sentencing Resource Counsel
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American Bar Association
Proposed Policy Statement

§ 1BL.13  Reduction in Term of Imprisonment Upon Motion of Director of the
Bureau of Prisons (Policy Statement)

(a) Upon motion of the Director of the Bureau of Prisons under 18 US.C. §
3582(c)(1)(A), the court may reduce a term of imprisonment if, after considering
the factors set forth in 18 U.S.C. § 3553(a), the court determines that —

(1)

@)

(3)

either —

(A)  extraordinary and compelling reasons warrant such a
reduction; or

(B)  the defendant (i) is at least 70 years old, and (ii) has served
30 years in prison on a sentence imposed under 18 U.S.C.
§ 3559(e) for the offense or offenses for which the
defendant is imprisoned,;

the defendant is not a present danger to the safety of any other
person or to the community pursuant to 18 U.S.C. § 3142(g)(4);

and

the reduction is consistent with this policy statement.

(b}  “Extraordinary and compelling reasons™ may be found where

(1)

(2)

(3)

the defendant’s circumstances are so changed since the sentence
was imposed that it would be inequitable to continue the
defendant’s confinement; or

information unavailable to the court at the time of sentencing
becomes available and is so significant that it would be inequitable
to continue the defendant’s confinement; or

the court was prohibited at the time of sentencing from taking into
account certain considerations relating to the defendant’s offense
or circumstances; the law has subsequently been changed to permit
the court to take those considerations into account; and the change
in the law has not been made generally retroactive.



{c) When a term of imprisonment is reduced by the court pursuant to the authority
in 18 U.S8.C. § 3582(c)(1)(A), the court may reduce the term of imprisonment to
one it deems appropriate in light of the facts of the particular case, the
government’s recommendation, and information provided by or on behalf of the
prisoner, including to time served. In its discretion, the court may but is not
required to impose a term of probation or supervised release with or without
conditions that does not exceed the unserved portion of the original term of
imprisonment, provided that any new term of supervision shall be in addition to
the term of supervision imposed by the court in connection with the original
sentencing.

Commentary

Application Note:

Application of subdivisions (a)(1)(A) and (b):
1) The term *extraordinary and compelling reasons” includes, for example, that —
(a) the defendant is suffering from a terminal illness;

(b) the defendant is suffering from a permanent physical or mental disability
or chronic illness that significantly diminishes the prisoner’s ability to
function within the environment of a correctional facility;

(¢} the defendant is experiencing deteriorating physical or mental health as a
consequence of the aging process;

(d) the defendant has provided significant assistance to any government entity
that was not adequately taken into account by the court in imposing or
modifying the sentence;

(e) the defendant would have received a lower sentence under a subsequent
change in applicable law that has not been made retroactive;

(f) the defendant received a significantly higher sentence than similarly
situated codefendants because of factors beyond the control of the
sentencing court;

(g) the defendant has experienced an extraordinary and compelling change in
family circumstances, such as the death or incapacitation of family

members capable of caring for the defendant’s minor children; or

(h) the defendant’s rehabilitation while in prison has been extraordinary.



2) “Extraordinary and compelling reasons” sufficient to warrant a sentence
reduction may consist of a single reason, or it may consist of several
reasons, each of which standing alone would not be considered
extraordinary and compelling, but that together justify sentence reduction;
provided that neither a change in the law alone, nor rehabilitation of the
defendant alone, shall constitute “extraordinary and compelling reasons”
warranting sentence reduction pursuant to this section.

3) “Extraordinary and compelling reasons” may warrant sentence reduction
without regard to whether or not any changes in the defendant’s
circumstances could have been anticipated by the court at the time of
sentencing.

Background:  The Commission is directed by 28 U.S.C. § 994(t) to “describe what
should be considered extraordinary and compelling reasons for sentence reduction under
18 U.S.C. § 3582(c)(1)(A)(i), including the criteria to be applied and a list of specific
examples.” This section provides that “rehabilitation of the defendant alone shall not be

considered an extraordinary and compelling reason.” This policy statement implements
28 U.S.C. § 994(1).



Excerpt from March 13, 2006 Letter
IX.  Reductions in Term of Imprisonment Based on Bureau of Prisons Motion

The proposed amendment is the Commission’s first attempt to provide guidance
for court consideration of Bureau motions to reduce sentences based on extraordinary and
compelling reasons as provided in 18 U.S.C. § 3582(c}1)(A)(i). We applaud that
attempt and offer suggestions which we believe may improve the initial draft and respond
more definitively to the congressional directive in 28 U.S.C. § 994(1). We also respond
to the issues for comment regarding release after age 70 pursuant to 18 U.S.C. §
3582(c)(1)(A)(i). First, we offer some background regarding the “extraordinary and
compelling” reduction statute.

A. Background of Reduction for “Extraordinary and Compelling Reasons”

Many people who work in the federal criminal justice system are unfamiliar with
this statute. It is little known and little utilized. However, some of us have learned of it
after a client, already sentenced, inquires whether some radical change of circumstance
can qualify him or her for some relief or reduction of sentence. Sometimes, the
circumstance is some sort of family emergency, sometime a matter of life or deatl,
sometime concern about the welfare of a child, which the prisoner can only assist with if
released early. Initially, the provisions of 18 U.S.C. § 3582(c)(1)(A)(i) appear to offer
relief, if the situation truly appears compelling and extraordinary. However, that hope is
quickly dashed when we learn that the BOP only rarely makes the motion and then only
when a prisoner is about to die or is completely incapacitated. This state of affairs and
unduly cramped usage of the statute could be altered by this Commission’s policy
statement, The policy statement should reflect congressional intent that the mechanism
be used, however rarely, to address a variety of post-sentencing developments.

Prior to the advent of the Sentencing Reform Act and the Sentencing Guidelines,
the federal criminal justice system used indeterminate sentences and a parole model in
which various factors, including progress toward rehabilitation, would result in release on
parole before the term of a sentence expired. The sentencing court could impose a
mandatory minimum period to be served of up to one third of the sentence before parole
eligibility. 18 US.C. § 4205(b)(1) (repealed effective Nov. 1, 1987). In that system,
Congress allowed the Bureau of Prisons to move the court, at any time post-sentence, for
a reduction of a minimum time before parole eligibility. 18 U.S.C. § 4205(g) (repealed
effective Nov. 1, 1987). This motion was not confined to extraordinary and compelling
circumstances and could even be made based on prison overcrowding.

The Sentencing Reform Act of 1984 (SRA) established a determinate sentencing
system with sentencing guidelines to aid the courts in establishing an appropriate
sentence. The parole system, and the rehabilitative model it embodied, were rejected in
favor of a system which provided more certainty, finality and uniformity.] However,
Congress also recognized that post-sentencing developments might provide appropriate

I See, generally, Mistretta v. United States, 488 U.S. 361, 363-370 (1989).



grounds to reduce a sentence. Using §4205(g) as a model for the mechanism, the SRA
provided a way to adjust a sentence if necessary to accommodate post-sentence
developments, which is codified in 18 U.S.C. § 3582(c)(1)(A)X4):

The court may not modify a term of imprisonment once it has been imposed
except that-
(1) in any case—
(A) the court, upon motion of the Director of the Bureau of Prisons, may
reduce the term of imprisonment (and may impose a term of probation or
supervised release with or without conditions that does not exceed fhe
unserved portion of the original term of imprisonment), afier considering
the factors set forth in section 3553(a) to the extent that they are
applicable, if it finds that—
(11) extraordinary and compelling reasons warrant such a reduction;

Congress also mandated that the United States Sentencing Commission, created
by the SRA, promulgate policy statements regarding how that section should operate and
what should be considered extraordinary and compelling:

The Commission, in promulgating general policy statements regarding the
sentencing modification provisions in section 3582(c)(1)(A) of title 18, shall
describe what should be considered extraordinary and compelling reasons for
sentence reduction, including the criteria to be applied and a list of specific
examples. Rehabilitation of the defendant alone shall not be considered an
extraordinary and compelling reason.

28 U.S.C. § 944(1).

The legislative history of these provisions demonstrates that Congress intended
this release motion as a way to account for changed circumstances. The Senate Judiciary
Committee’s Report, the authoritative source of legislative history on the SRA, said, in
pertinent part:

The Committee believes that there may be unusual cases in which an eventual
reduction in the length of a term of imprisonment is justified by changed
circumstances. These would include cases of severe illness, cases in which other
extraordinary and compelling circumstances justify a reduction of an unusually
long sentence, and some cases in which the sentencing guidelines for the offense
of which the defend[ant] was convicted have been later amended to provide a
shorter term of imprisonment. .the bill...provides..for court determination,
subject to consideration of Sentencing Commission standards, of the question
whether there is justification of reducing a term of imprisonment in situations
such as those described.2

2 §.Rep.No.225, 98" Cong,, 1* Sess. 37-150 at p. 55, reprinted in 1984 U.S. Code Cong. & Ad.
News 3182, 3220-3373.



B. History of Sentence Reductions

Despite the broad language of the statutory provision, the BOP has historically
used §3582(c)(1)(A)(i) only to seek release of dying inmates. See, Mary Price, The Other
Safety Valve: Sentence Reduction Motions under 18 U.S.C. § 3582(c)(1){(A), 13 FED.
SENT. R. 188, 2001 WL 1750559 (Vera Inst. Just.) (2001). Originally, BOP policy
allowed consideration of release when death was predictable within six months. In 1994,
the policy was amended to include other serious medical situations where disease resulted
in markedly diminished public safety risk and quality of life. Although there is nothing
in the statute or in the BOP policy statement to disqualify a reduction based on something
other than medical condition of the inmate, the BOP has never acted on any other basis.

During the first two decades of the SRA, the Sentencing Commission has not
responded to the congressional directive to issue policy statements and give examples of
extraordinary and compelling reasons. A Vice Chairman of the Commission opined that
the lack of policy statements might be partly responsible for the BOP’s narrow use of this
provision:

Without the benefit of any codified standards, the Bureau, as turnkey, has
understandably chosen to file very few motions under this section. It is not
unreasonable to assume, however, that Congress may have envisioned compelling
and extraordinary circumstances to encompass more than a terminally ill
mdividual with a nonviolent criminal record.

John Steer and Paula Biderman, Impact of the Federal Sentencing Guidelines on the
President’s Power to Commute Sentences, 13 Fed. Sent. R. 154, 2001 WL 1750551 (Vera
Inst. Just.). The actual numbers collected and appended to Ms. Price’s article reflect
extremely rare usage of the § 3582 reduction through 2000. The numbers for 2001
through 2004 continue to be quite low despite a growing prison population.3

C. The Proposed Amendment; Extraordinary and Compelling Reasons

The Commission’s proposed amendment provides a first step and a structure for a
policy statement regarding 18 U.S.C. § 3582(c)(1)(A) reductions. However, it does not
comply with the statutory directives to describe what should be considered extraordinary
and compelling reasons, nor does it provide examples as required by statute. 28 U.S.C. §
944(1). We believe the Commission should tackle this admittedly difficult task and we
provide our suggestions for doing so below, along with other comments on the drait.
Luckily, there is already a very good model for addressing these difficult issues in the
Appendix of Ms. Price’s previously cited article (copy attached).

First, as a drafting matter, proposed U.S.S.G. § 1B.1.13(1)(A) should be amended
to state “reasons” in the plural, as in the statute, instead of singular. Otherwise, this
drafting change would alter the clear intent of the statute to allow consideration of

3 The 2001 through 2004 figures received from BOP are appended.



multiple reasons and their combination as opposed to one single reason. In the
alternative, the Commission could adopt the language in Ms. Price’s proposal, which is to
add a defining statement as follows:

An “extraordinary and compelling reason” may consist of several reasons, each of
which alone is not extraordinary and compelling, that together make the rationale
for a reduction extraordinary and compelling.

This option has the advantage of clearly restating the statutory intent that reasons may be
plural, to prevent a mechanistic approach to this broadly worded provision.

Second, the proposed draft, in § 1B1.13(2), requires that the person not be a
danger. This imports the statutory requirement of 18 U.S.C. § 3582(c)H(1)(A)ii) and
applies it to §3582(c)(1)(A)(i) as well. As a practical matter, this expanded requirement
will probably have little effect, since it is difficult to envision the BOP moving to reduce
a sentence and release a prisoner who is still dangerous. In our experience, the BOP
takes great care to eliminate any prisoners from early release consideration if they are
considered a danger to the community. However, we believe the proposal should insert
the word “present” before the word “danger” in order to assure the proper interpretation
stated in the Synopsis, i.e., that the person is “no longer” a danger.

Third, the Synopsis states that the policy statement creates a rebuttable
presumption when there is a BOP motion. Presumably, this refers to proposed
Application Note 1A, where the only definition of “extraordinary and compelling
reasons” appears. The actual language used--“shall be considered as such™- does not
appear to operate to create a rebuttable presumption. If that is what is intended, it should
be stated simply and in those words. More importantly, this definition provides no
guidance whatsoever to the Bureau of Prisons in making their determination, which is the
whole purpose of the policy statement and Congress’ directive to the Commission.

We believe that providing only a circular definition of extraordinary and
compelling reasons, i.e. they presumptively exist when BOP makes a motion, does not
comport with the Commission’s directive from Congress. We suggest that such reasons
should be broadly defined to include all basic post-sentencing changes that could support
a reduction, as was intended by Congress. These should not be limited to terminal illness
or other extreme medical conditions of the inmate, as has been BOP policy.

Again, Ms. Price’s article contains a description of extraordinary and compelling
reasons in the proposed policy statement:

An “extraordinary and compelling reason™ is a reason that involves a situation or
condition that—

(1) was unknown to the court at the time of sentencing;

(2) was known to or anticipated by the court at the time of sentencing but that has
changed significantly since the time of the sentencing; or



(3) the court was prohibited from taking into account at the time of sentencing but
would no longer be prohibited because of changes in applicable law.

This proposed language covers the basics of changed conditions or circumstances which
could support a reduction of sentence consistent with the SRA and the guidelines. As
previously outlined, the §3583(c)(1)(A)(i) provision was placed in the Act to allow some
safety valve for post-sentencing changed circumstances. Congress clearly understood
that in enacting a determinate sentencing system, there had to be some outlet for
compelling changed circumstances after sentencing. This definition provides a flexible
model which does not unduly emphasize or confine itself to extreme illness of the inmate.
It would allow the court to consider facts or law which changed after sentencing and
which present a compelling case for a reduction of the sentence.

Finally, we believe that the Commission should provide a non-exclusive list of
examples of what could qualify as extraordinary and compelling reasons. Again, the list
proposed in Ms. Price’s article appears to offer an excellent starting place in an
application note:

The term “extraordinary and compelling reason” includes, for example, that—

(A) the defendant is suffering from a terminal iliness that significantly reduces life
expectancy,

(B) the defendant’s ability to function within the environment of a correctional
facility is significantly diminished because of permanent physical or mental
condition for which conventional treatment promises no significant improvement;
(C) the defendant is experiencing deteriorating physical or mental health as a
result of the aging process;

(D) the defendant has provided significant assistance fo the government to a
degree and under circumstances that was not or could not have been taken into
account at the time of sentencing or in a post-sentencing proceeding;

(E) the defendant would have received a significantly lower sentence had there
been in effect a change in applicable law that has not been made retroactive;

(F) the defendant received a significantly higher sentence than other similarly
situated co-defendants because of factors beyond the control of the sentencing
court;

(G) the death or incapacitation of family members capable of caring for the
defendant’s minor children, or other similarly compelling family circumstance,
occurred.

These examples do not purport to be exhaustive, but can provide some guidance as to
possible categories of changed circumstances which could provide extraordinary and
compelling reasons for a reduction in sentence.

D. Issues for Comment

The Commission solicits comment regarding whether the suggested policy
statement regarding release of those over 70 years old who have already served 30 years



should be expanded to include those sentenced under statutes other than 18 US.C. §
3559(¢). Further, the Commission asks whether, if so, certain offenses should be
excluded, such as terrorism or sexual offenses involving minors.

Extending the possibility of release for aged inmates to sentences oufside of
3559(c) sentences would be good policy.4 There are many other statutes which provide
for extremely long, even life terms, e.g., the drug statutes found in 21 U.S.C. §
841(b)(1)(A). As the Commission has concluded, risk of recidivism drops dramatically
after age 50, and surely even more dramatically after age 70.5 With increased sentence
severity over the past twenty years has come an aging prison population, with medical
problems, and little risk of re-offense.6 It has been estimated that housing an elderly
prisoner costs $60,000 annually.7 It would make just as much sense to expand the
release possibility to other cases.

If the expansion were available, it would be unnecessary and unduly broad to
exclude certain offenses from the operation of the policy as a categorical matter. The
statute and policy statements requiring a current lack of dangerousness fully address the
concerns about public safety implicit in the issue for comment. After 30 years served and
with defendants over 70 years old, there would be little reason to categorically exclude
any conviction, so long as the current lack of dangerousness requirement remains.

4 This portion of the statute was passed in 1994 as part of the “Three Strikes” legislation creating
life sentences in § 3559(c), which is the only reason it was restricted to those sentenced under that
statute.

5 U.S. Sentencing Commission, Measuring Recidivism: The Criminal History Computation of
the Federal Sentencing Guidelines 12 & Exhibit 9.

6 U.S. Department of Justice, Bureau of Justice Statistics, Prisoners in 2003 8 (85% increase in
inmates 55 or older since 1995), htip://www.ojp.usdoj.gov/bjs/pub/pdf/p03 pdf: U.S. Department
of Justice, Bureau of Justice Statistics, Medical Problems of Inmates (1997) (48% of federal
inmates age 45 or older reported medical problems),
http://www.ojp.usdoj.gov/bjs/pub/ascii/mpi97 txt.

7 Sentencing Project, Aging Behind Bars: “Three Strikes” Seven Years Later (August 2001) 12,
http://www.sentencingproject.org/pdfs/9087.pdf.




