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Washington, DC 20002-8002

Re:  Public Comment on Proposed Amendments for 2014

Dear Judge Saris:

With this letter, we provide comments on behalf of the Federal Public and Community
Defenders regarding the proposed guideline amendments and issues for comment that were
published by the Commission on January 17, 2014. At the public hearing on February 13, 2014,
we submitted written testimony on proposals related to the Violence Against Women
Reauthorization Act of 2013 (VAWA), and on March 13, 2014, we submitted written testimony on
proposals related to guidelines for drug offenses, the felon in possession guideline, and 85G1.3.
Copies of that testimony are attached and incorporated as part of our public comment. Here, we
address issues raised at the hearing regarding the drug guideline, and offer comment on the
remaining proposals.

l. Proposed Amendment 1 — §1B1.10 (Reduction in Term of Imprisonment as a Result
of Amended Guideline Range)

The Commission proposes amending the policy statement at 81B1.10 as it applies in
cases in which the court was authorized to sentence a defendant below a statutorily required
minimum sentence pursuant to a substantial assistance motion made under 18 U.S.C. § 3553(e)
or Rule 35. The amendment is intended to resolve differences in approach adopted by the courts
of appeals. For the reasons that follow, we urge the Commission to adopt Option 1, which would
permit comparable departures in all such cases. We further urge the Commission to take this
opportunity to amend §1B1.10 so that district courts may likewise re-impose previously granted
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departures or variances for reasons other than the policy reasons for amending the guideline, as
before 2011.

A. The Commission should amend §1B1.10 so that defendants are eligible for a
reduction comparably less than the amended guideline range as determined
without regard to the mandatory minimum in all cases in which the court was
authorized to impose a sentence below the mandatory minimum based on
substantial assistance.

Subsection (b)(2)(B) of 81B1.10 provides that in cases in which the defendant received a
sentence below the “guideline range applicable to the defendant” at the time of sentencing
pursuant to a substantial assistance motion, “a reduction comparably less than the amended
guideline range may be appropriate.” USSG 81B1.10(b)(2)(B). The courts of appeals have
reached varying conclusions regarding whether, and to what extent, a district court may reduce
the sentence “comparably less than the amended guideline range” when the district court
imposed a sentence below a mandatory minimum based on substantial assistance, or was
authorized to do so.

The Third and D.C. Circuits have held that in such cases, the district court determines
whether the “guideline range applicable to the defendant” has been lowered, USSG
8§1B1.10(a)(1) & comment. (n.1), by following the steps set forth in the Application Instructions
at 81B1.1(a)(1) through (a)(7) to calculate an amended “guideline range” that “corresponds to
the offense level and criminal history category” set forth in the Sentencing Table in Part A of
Chapter Five. United States v. Savani, 716 F.3d 66 (3d Cir. 2013); In re Sealed Case, 722 F.3d
361 (D.C. Cir. 2013). Because the amended guideline range is determined before any mandatory
minimum is accounted for at Part G of Chapter Five, see id. 881B1.1(a)(8), 5G1.1(b)-(c), all
such defendants are eligible for a reduced sentence comparably below the bottom of the amended
guideline range corresponding to the offense level and criminal history category as set forth in
the Sentencing Table.

Other courts are of the view that a defendant’s amended guideline range is always
determined by incorporating the requirements of a mandatory minimum under USSG 85G1.1.
The Second, Sixth, Eighth, and Eleventh Circuits hold that a defendant whose otherwise
applicable guideline range as set forth in the Sentencing Table was below the mandatory
minimum, either in whole or part, is not eligible for a reduction because the bottom of the range
(i.e., the mandatory minimum by operation of §5G1.1) was not lowered. United States v.
Johnson, 732 F.3d 109, 115 (2d Cir. 2013); United States v. Joiner, 727 F.3d 601, 605 (6th Cir.
2013); United States v. Golden, 709 F.3d 1229, 1231 (8th Cir. 2013); United States v. Glover,
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686 F.3d 1203, 1204, 1208 (11th Cir. 2012).> The result is that only defendants whose pre-
amendment guideline range was entirely above the mandatory minimum are eligible for a
reduction. Although concluding that this result was mandated by the terms of §1B1.10, Judge
Newman of the Second Circuit suggested that the Commission implement a “sane sentencing
regime” by adding a “straightforward provision” allowing comparable reductions in every case
involving substantial assistance. See Johnson, 732 F.3d at 116 n.10.

The Seventh Circuit takes yet another approach, also with asymmetrical results. Relying
on 81B1.10(b)(1), which instructs district courts to “substitute only the [retroactive] amendment”
in determining the “amended guideline range,” the Seventh Circuit has held that “if 85G1.1 did
not affect the original calculation, it does not come into play when a court considers the effect of
a retroactive change to the Guidelines.” United States v. Wren, 706 F.3d 861, 863 (7th Cir.
2013). Recognizing that its reading of the policy statement means that defendants whose
original guideline range was below the mandatory minimum in whole or part are “excluded from
a retroactive Guideline reduction, while [those] whose original ranges were just slightly above
the statutory floor are eligible for the benefit of the retroactive change,” the court suggested that
the Commission “take a close look at the way §1B1.10(b)(1) works.” Id. at 864.

The Commission has proposed two options that would resolve these differing approaches.
Option 1 adopts the approach of the Third and D.C. Circuits (and eliminates the asymmetry
caused by the others) by adding a new subsection (c) to 81B1.1 to state that when a district court
was authorized to impose a sentence below a mandatory minimum based on substantial
assistance, “for purposes of this policy statement, the amended guideline range shall be
determined without regard to the operation of 85G1.1 [] and §5G1.2.” 79 Fed. Reg. 3280, 3282
(Jan. 17, 2010). Option 2 would state that in such cases the “amended guideline range shall be
determined after operation of 85G1.1 [] and §85G1.2 [].” We urge the Commission to adopt
Option 1.

First, Option 1 is consistent with the Commission’s use of the term “guideline range”
elsewhere in the Manual, including 85G1.1 itself. The Manual instructs district courts to
determine the “guideline range in Part A of Chapter 5 that corresponds to the offense level and
criminal history category.” USSG 8§1B1.1(a)(7); id. Ch. 5, Pt. A (Sentencing Table) (“The
intersection of the Offense Level and Criminal History Category displays the Guideline range in

! The Fourth Circuit has taken a similar approach in cases in which both the top and the bottom of the
otherwise applicable guideline range were entirely below the mandatory minimum, see United States v.
Hood, 556 F.3d 226, 234-35 (4th Cir. 2009), but in a recent so-called “straddle” case (in which the top of
the guideline range was above and then lowered to the mandatory minimum while the bottom of the range
was and remained trumped by the mandatory minimum), the court held that the defendant was eligible for
a reduction comparably less than the new lower range. United States v. Gaynor, 521 F. App’x 151 (4th
Cir. 2013).
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months of imprisonment.”). This “guideline range” is to be determined before accounting for the
effect of any “sentencing requirement,” such as a mandatory minimum, under Part G of Chapter
5. Id. 81B1.1(a)(8). Section 5G1.1, in turn, does not result in a new “guideline range,” but
maintains the distinction between the “guideline range” as determined under the Sentencing
Table in Part A and the effect of any mandatory minimum with respect to that range in Part G.
Id. 85G1.1(b) (distinguishing between the “applicable guideline range” and the “guideline
sentence” resulting from operation of a mandatory minimum); id. 85G1.1(c) (distinguishing
between the “applicable guideline range” and the sentencing requirements resulting from a
mandatory minimum); see 85G1.2, comment. (n.3(B)) (distinguishing between the “applicable
guideline range” and a “guideline sentence” resulting from operation of a mandatory minimum);
see also In re Sealed Case, 722 F.3d at 369-70 (“The mandatory minimum . . . acts upon the
already-determined “applicable guideline range’; it does not become the guideline range.”
(emphasis in original)).

Second, Option 1 is consistent with subsection (b)(2)(B) of §1B1.10. Commentary
makes clear that subsection (b)(2) contemplates comparable below-guideline sentences in cases
in which the original sentence was below the mandatory minimum, see id. §81B1.10, comment.
(n.3) (expressly referring to 18 U.S.C. § 3553(e) and Rule 35), suggesting no exceptions or
limitations. Yet, as some courts of appeals have decided and as Option 2 would require,
comparable reductions are unavailable in many but not all cases when the “amended guideline
range” is determined after operation of 85G1.1. Worse, defendants deemed ineligible for a
reduction under that approach are those with lower original and amended guideline ranges under
the Sentencing Table, i.e., those convicted of less serious offenses, as measured by the
guidelines, or with fewer criminal history points, which describes nearly 40% of all crack
offenders who received a downward departure for substantial assistance from 1999 through
2012.°

In United States v. Jackson, 2012 WL 3044281 (N.D. Ohio July 25, 2012), Judge Gwin
“note[d] the irony” that “[u]nder the current Sentencing Guidelines framework, Jackson actually
benefits from his criminal history, which pushed his guidelines range above the statutory
minimum and now makes him eligible for a sentence modification,” unlike a “similar
defendant[] with a lower criminal history score.” In Wren, Judge Easterbrook observed that “it is
difficult to see why” the mandatory minimum should render many cooperating defendants
ineligible for a reduction, when none were subject to the mandatory minimum in the first place.
Wren, 706 F.3d at 864. By adding a “straightforward provision” allowing comparable reductions
in every case involving substantial assistance, Option 1 would implement a “sane sentencing

2 In fiscal years 1999 through 2012, in 38.7% of crack cases in which the defendant received a departure
for substantial assistance, the guideline range was below the applicable mandatory minimum in whole or
part. USSC, FY 1999 — FY 2012 Monitoring Dataset.
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regime.” Johnson, 732 F.3d at 116 n.10. Option 2, in contrast, would senselessly render a large
number of defendants ineligible for a reduction, while continuing to permit those with more
serious offenses or criminal histories to receive a comparable below-guideline sentence.

B. The Commission should reinstate district courts’ authority to reimpose
variances and departures based on individualized circumstances relevant to
sentencing purposes.

Until 2011, 81B1.10 encouraged courts to re-impose a below-guideline sentence in all
cases, just as they would re-impose any guideline adjustment. The policy statement had always
said that the court “should consider” the sentence it “would have imposed” had the amendment
been in effect. See USSG 81B1.10(b) (2006); see also id. 81B1.10(b) (1989). In 1994, the
Commission deleted a conflicting statement that the reduction “may not exceed the number of
months by which the maximum of the guideline range . . . has been lowered,” USSG App. C,
Amend. 504 (Nov. 1, 1994), and in 1997, made explicit that “[w]hen the original sentence
represented a downward departure, a comparable reduction below the amended guideline range
may be appropriate,” USSG §1B1.10, comment. (n.3) (1997); USSG App. C, Amend. 548 (Nov.
1, 1997).

In 2008, the Commission overhauled §1B1.10 in response to Booker when it reduced the
crack guidelines by two levels and made that change retroactive. In relevant part, it amended
subsection (b) to provide as follows:

Exception.—If the original term of imprisonment imposed was less than the term
of imprisonment provided by the guideline range applicable to the defendant at
the time of sentencing, a reduction comparably less than the amended guideline
range determined under subdivision (1) of this subsection may be appropriate.
However, if the original term of imprisonment constituted a non-guideline
sentence determined pursuant to 18 U.S.C. 8 3553(a) and United States v. Booker,
543 U.S. 220 (2005), a further reduction generally would not be appropriate.

See USSG §1B1.10(b)(2)(B) (2008); USSG App. C, Amend. 712 (Mar. 3, 2008). In revised
Application Note 3, the Commission provided an illustration of a comparable departure that
“may be appropriate,” but did not illustrate or explain what it meant by its recommendation that
a comparable variance, though not prohibited, “generally would not be appropriate.” After some
initial confusion caused by the Commission’s failure to explain this recommendation, the courts
continued to impose the sentence they would have imposed had the amendment been in effect at
the time of sentencing, reinstating previously-imposed departures and variances except when the
reason for and extent of a variance was accounted for by the retroactive amendment.®

¥ See, e.g., United States v. Sipai, 623 F.3d 908 (9th Cir. 2010) (superseding earlier opinion in which
panel had accepted government’s argument that second sentence of §1B1.10(b)(2)(B) deprived the district
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On May 3, 2011, as part of its request for public comment on whether it should make
retroactive the amendments to the crack guidelines in response to the Fair Sentencing Act of
2010, the Commission asked whether it should “amend §1B1.10 to provide further guidance on
how the sentencing court, in considering retroactivity, should account for . . . the fact that the
jurisprudence that applies to sentencing has changed to expand the discretionary authority of a
sentencing court to impose a sentence outside the guidelines framework?” 76 Fed. Reg. 24,960,
24,973-74 (May 3, 2011). At the public hearing on June 1, 2011, it became clear that the
Commission’s concern was that defendants who previously received a variance based on a policy
disagreement with the crack guideline might receive a windfall from retroactive application of
the amendment and a comparable variance. Transcript of Pubic Hearing Before the U.S.
Sentencing Comm’n, Washington, D.C., at 49-51, 61-62, 101-03, 107-09, 111-12 (June 1, 2011)
(hereinafter June 2011 Hearing).

Both the defense bar and the Department of Justice advised that the number of cases in
which a district court had previously varied based on a policy disagreement with the crack
guideline was small, that the parties and judges were already addressing the issue when it arose,
and that the Commission should either delete the provision or revise the language to precisely
address the Commission’s concern. See id. at 51-52, 60-62 (Stephanie M. Rose, U.S. Att’y, N.D.
lowa); id. at 106-07, 109-11 (Michael Nachmanoff, Fed. Defender, E.D. Va.); Statement of
Michael Nachmanoff, Federal Public Defender for the Eastern District of Virginia, Before the
U.S. Sentencing Comm’n, Washington, D.C., at 24-26 (June 1, 2011); Testimony of David
Debold, Practitioners Advisory Group, Before the U.S. Sentencing Comm’n, Washington, D.C.,
at 7-8 (June 1, 2011). In addition, the Department made clear that prosecutors would not object
to comparable reductions to account for previously-imposed departures or variances based on
individualized circumstances, such as “overstated criminal history, . . . mental health, or medical
conditions.” June 2011 Hearing, at 51 (Stephanie M. Rose, U.S. Att’y, N.D. lowa).

At the end of the testimony, Commissioner Howell suggested that the Federal Defenders
submit proposed explanatory language that would be “helpful in resolving any confusion” that
the provision “may be prompting in some jurisdictions.” June 2011 Hearing, at 111-12. In
response, and in light of the testimony and concerns expressed by Commissioners at the hearing,

court of jurisdiction to consider a motion to reduce sentence); United States v. Curry, 606 F.3d 323, 329
(6th Cir. 2010) (rejecting government’s argument that second sentence of §1B1.10(b)(2)(B) created a
presumption against any reduction where judge varied based on the defendant’s efforts at reform and did
not take into account powder-to-crack disparity); United States v. Wilkerson, 2010 WL 5437225 (D.
Mass. Dec. 23, 2010) (granting comparable reduction because initial variance was not based on
crack/powder disparity); United States v. Reid, 566 F. Supp. 2d 888, 894-95 (E.D. Wis. 2008) (“If the
departure or variance failed to account for the crack/powder disparity, a further reduction would . . . more
likely be warranted,” but “if . . . the court accounted for the disparity, a further reduction . . . may not be
warranted.”); United States v. Porter, 2009 WL 455475 (E.D.N.Y. Feb. 23, 2009) (declining to reduce
sentence because court “took into account the disparity™).
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we suggested replacement language for the second sentence of §1B1.10(b)(2)(B). We proposed
that the Commission “bring back the concept of the former policy statement” of instructing
courts to consider the sentence it would have imposed had the amendment been in effect,
including “whether they already did exactly what the amendment does, that is, reduced the
sentence based on the guideline’s policy flaws and to the same extent reflected in the amended
guideline range.” Letter from Marjorie Meyers, Chair, Federal Defender Guidelines Committee,
to the Honorable Patti B. Saris, Chair, U.S. Sentencing Comm’n, at 6 (June 6, 2011). Anything
more detailed, we said, would not be a good approach because “the reasons for variances and the
extent of variances are too varied to capture in detail, and the courts are best situated and
perfectly capable of determining what they did at the original sentencing and why.” 1d.

One week later, the Commission amended 81B1.10(b)(2)(B). Rather than address the
narrow set of circumstances identified by the Commission as its main concern — potential
windfalls due to previously imposed variances based on policy disagreements that were later
fully accounted for by the retroactive guideline amendment — the Commission instead amended
81B1.10(b)(2)(B) to categorically preclude the re-imposition of both departures and variances in
every case except for departures “pursuant to a government motion to reflect the defendant’s
substantial assistance to authorities.” 76 Fed. Reg. 41,332, 41,332 (July 13, 2011). As its
reason, the Commission said that its previous rule had been “difficult to apply and ha[d]
prompted litigation,” and that adopting “a single limitation applicable to both departures and
variances furthers the need to avoid unwarranted sentencing disparities and avoids litigation in
individual cases.” Id. at 41,334. But, it said, defendants who provide substantial assistance “are
differently situated from other defendants” and therefore “should be considered for a sentence
below a guideline.” Id. “Applying this [same] principle in § 3582(c)(2) proceedings
appropriately maintains this distinction and furthers the purposes of sentencing.” Id.

For the reasons that follow, the Commission should reinstate its pre-2008 rule instructing
the district court to consider the sentence it would have imposed had the amendment been in
effect at the time of sentencing, thereby permitting comparable departures and variances in all
cases except those in which previously imposed variances based on policy disagreements are
accounted for by the retroactive guideline amendment.

First, any concerns that defendants may receive a windfall from a retroactive reduction in
the guideline range because a judge at the original sentencing may have varied from the
guideline range because of a policy disagreement with the crack guideline are misplaced. There
was no evidence before the Commission that defendants were receiving the double benefit of a
re-imposed variance based on a policy disagreement with the crack guideline and the retroactive
2007 crack amendment itself; all of the evidence at the 2011 hearing was to the contrary. The
parties, judges, and probation officers know what served as the basis of the departure or variance
at the original sentencing hearing. The parties know what arguments they made and the basis for
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departure or variance should be set forth in the statement of reasons. If a prosecutor is concerned
that a defendant might receive a double benefit, she can raise that issue with the court. At the
2011 hearing, the Department made clear that prosecutors would not object to the re-imposition
of departures or variances that were based on individualized circumstances relevant to the
purposes of sentencing. June 2011 Hearing, at 51 (Stephanie M. Rose, U.S. Att’y, N.D. lowa).
Rather than impose a blanket rule that assumes, contrary to evidence, that defendants will receive
windfalls, the Commission should rely on judges and the parties to ensure that they do not.

Second, the Commission now unfairly forces district judges to rescind all departures and
variances based on individualized circumstances relevant to sentencing purposes, while
encouraging them to re-impose comparable departures for cooperation. By the Commission’s
logic, cooperation is the only important factor in sentencing, despite the undisputed presence of
other factors highly relevant to sentencing purposes under 8 3553(a) and despite that cooperators
are often more culpable. The following examples — just two of many — illustrate the unfairness.

Joel Berberena. Joel Berberena worked for 150 days as a low-level street dealer for a
large drug trafficking organization.* He was indicted in 2001 along with 31 other members of
the organization, several of whom entered into cooperation agreements with the government.
From the beginning, Mr. Berberena was willing to cooperate and provided all the information he
knew about the organization, but could not offer anything the government did not already know.
The government refused to enter into a cooperation agreement, and the court sentenced Mr.
Berberena to 210 months, the bottom of the then-mandatory range of 210-262 months.

In 2005, on remand after Booker, Mr. Berberena requested a variance under 8 3553(a) to
account for his culpability relative to other street dealers in the conspiracy — some of whom
worked for the organization for far longer than he did but received far shorter sentences — and
relative to named leaders in the conspiracy who cooperated and received far shorter sentences;
the fact that he had never been previously convicted; and so that, upon release, he could find
employment, rehabilitate himself, and continue to take care of his children while they, and he,
were still young. Mr. Berberena did not ask the court to vary based on the crack/powder
disparity. The judge granted a variance to 150 months, a sentence within the range four levels
below the applicable guideline range.

The 2007 crack guideline amendment lowered Mr. Berberena’s guideline range to 168-
210 months. He moved for a reduction comparably less than the amended range. He
acknowledged the 2008 amendment to §1B1.10(b)(2)(B), but pointed out that the original
variance was not based on the crack/powder disparity. The government did not oppose a

* United States v. Berberena, No. 2:01-cr-00363-BMS (E.D. Pa. 2009). The facts and history of
Mr. Berberena’s case are drawn from documents available on PACER. See id. Docs. 1, 671, 822, 829,
929, 931, 970.
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proportional reduction. In 2009, the district court reduced the sentence to 135 months, a
sentence again within the range four levels below the amended guideline range. In its order, the
court recognized that Mr. Berberena was as deserving of relief as a cooperator, noting that
according to the government’s own assessment, Mr. Berberena

was among the least culpable of the defendants. However, having not signed a
cooperation plea agreement, he received a sentence longer than other individuals
placed in the same category of culpability and longer than even substantially more
culpable defendants. A reduction therefore will not result in an unwarranted
disparity between Berberena’s sentence and that of his fellow “defendants with
similar records who have been found guilty of similar conduct.” See 18 U.S.C.

8 3553(a)(6). Moreover, this sentence still exceeds the applicable statutory
minimum of 120 months and is longer than the sentence of those who did
cooperate.

United States v. Berberena, No. 2:01-cr-00363-BMS (E.D. Pa. Mar. 18, 2009) (Doc. 931).

The 2011 crack guideline amendment reduced Mr. Berberena’s guideline range to 135-
168 months, still higher than the sentences that more culpable, cooperating defendants received.
But due to the 2011 amendment to §1B1.10(b)(2)(B), the court was prohibited from reducing
Mr. Berberena’s sentence comparably less than the amended range. United States v. Berberena,
694 F.3d 514, 522-23 (3d Cir. 2012). The district court was effectively forced to rescind the
variance, the reasons for which remain just as relevant to sentencing purposes as they were in
2005. Had they not already been released by the time of the 2011 amendment, more culpable
cooperators would be eligible for a comparable departure for no reason other than that they
cooperated.

Travis Boyd. In 2001, Mr. Boyd faced a guideline range of 360 months to life for dealing
in eight kilograms of crack over a ninth-month period. Although he had never been previously
convicted of a felony, he was placed in Criminal History Category 111 based on two prior
misdemeanor convictions for driving on a suspended license and one prior misdemeanor
conviction for “interfering with a police officer,” each of which resulted in a fine. These
convictions normally would not have counted in his criminal history score, but because he failed
to pay the fines, he was sentenced to over 30 days in jail for each, for a total of 180 days in jail.
Relying on USSG 8§4AL1.3, which encouraged (and still encourages) downward departure when
the court finds a defendant’s criminal history category “significantly over-represents the
seriousness of a defendant’s criminal history or the likelihood that the defendant will commit
further crimes,” USSG 8§84A1.3, p.s. (2001); see id. 84A1.3(b) (2013), the district court departed
downward to Criminal History Category | and sentenced Mr. Boyd to 300 months, within the
resulting guideline range of 292 to 365 months. United States v. Boyd, 721 F.3d 1259, 1261
(10th Cir.), cert. denied, 134 S. Ct. 630 (2013).
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In 2011, Mr. Boyd moved for a reduction based on the retroactive crack amendments,
which lowered his range to 292-365 months in Criminal History Category Il1, and to 235-293
months in Criminal History Category 1. In considering the motion, the district court observed:

The parties agree that Mr. Boyd has been a model prisoner over the last thirteen
years. He has been sanctioned only twice for non-violent disciplinary violations,
and both of these instances occurred in 2004. Due to his longstanding good
conduct, he is now in a low security camp. He has been steadily employed and
has completed thousands of hours of educational and vocational training. He has
also participated in substance abuse treatment programs and has earned
certificates in parenting skills and stress management. In light of this impressive
history, were the Court permitted to reduce Mr. Boyd’s sentence to 235 months, it
would do so without hesitation.

Mem. at 11, United States v. Boyd, No. 2:00-cr-00941-MV (D.N.M. July 20, 2012) (Doc. 39).
However, as a result of the 2011 amendment to §1B1.10(b)(2), the district court was prohibited
from reducing the sentence below 292 months, the bottom of the range in Criminal History
Category Ill. Boyd, 721 F.3d at 1264. The court was effectively forced to rescind the departure,
even though Mr. Boyd’s criminal history remains less serious and his risk of recidivism remains
lower than other defendants in Criminal History Category I1l. As the district court recognized,
the original departure avoided unwarranted disparity, whereas “prohibit[ing] this Court from re-
imposing the over-representation departure creates a new disparity between Mr. Boyd and other
crack-cocaine defendants who have more serious criminal histories than he, yet unlike Mr. Boyd,
they will be subject to a lower guideline range in light of the Fair Sentencing Act.” Mem. at 10.
Similarly, had a co-defendant with a more serious criminal history and higher risk of recidivism
received a departure of the same amount for cooperating, he would be eligible for a reduced
sentence comparably less than the amended range.

The Commission asserted that this different treatment is valid because cooperators “are
differently situated from other defendants.” But so are Joel Berberena and Travis Boyd. Like a
minority of defendants and unlike other defendants, they were sentenced outside the guideline
range because the district court determined that a sentence within the guideline range would fail
to take account of individualized circumstances relevant to the purposes of sentencing.

In sum, rather than rely on unfounded assumptions to force judges to rescind every
previously imposed departure and variance except departures based on substantial assistance, the
Commission should assume that judges and the parties know the reasons the judge previously
granted a departure or variance and that judges will take those reasons into account when
deciding whether and by what extent to reduce a sentence under 8 3582(c)(2). We recommend
that the Commission reinstate the pre-2008 policy instructing the sentencing court to consider
what sentence it would have imposed had the amendment been in effect, and state its goal of
avoiding windfalls in the narrow class of cases in which they might arise.
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We suggest the following changes to subsection (b)(2)(B) and relevant commentary (additions in
italics):

(B) Exception-fer-Substantial-Assistanee.—If the term of imprisonment imposed
was less than the term of imprisonment provided by the guideline range
applicable to the defendant at the time of sentencing purstant-to-a—geverament
motion-toreflect-the-defendant's-substantial-assistance-to-autherities, a reduction
comparably less than the amended guideline range determined under subdivision
(1) of this subsection may be appropriate. In determining whether and to what
extent to further reduce the term of imprisonment, the court should consider the
term of imprisonment it would have imposed had the amendment been in effect at
the time the defendant was sentenced, including whether and to what extent any
policy considerations underlying its determination at the time of sentencing are
reflected in the amended guideline range.

*k*

Application Note 3

Application of Subsection (b)(2).—Under subsection (b)(2), the amended
guideline range determined under subsection (b)(1) and the term of imprisonment
already served by the defendant limit the extent to which the court may reduce the
defendant’s term of imprisonment under 18 U.S.C. § 3582(c)(2) and this policy
statement. Specifically, as provided in subsection (b)(2)(A), if the term of
imprisonment imposed was within the guideline range applicable to the defendant
at the time of sentencing, the court may reduce the defendant’s term of
imprisonment to a term that is no less than the minimum term of imprisonment
provided by the amended guideline range determined under subsection (b)(1). For
example, in a case in which: (A) the guideline range applicable to the defendant at
the time of sentencing was 70 to 87 months; (B) the term of imprisonment
imposed was 70 months; and (C) the amended guideline range determined under
subsection (b)(1) is 51 to 63 months, the court may reduce the defendant’s term of
imprisonment, but shall not reduce it to a term less than 51 months.

Subsection (b)(2)(B) provides an exception to this limitation, which applies if the
term of imprisonment imposed was less than the term of imprisonment provided
by the guideline range appllcable to the defendant at the time of sentencmg
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to-autherities. In such a case, the court may reduce the defendant's term, but the
reduction is not limited by subsection (b)(2)(A) to the minimum of the amended
guideline range. Instead, as provided in subsection (b)(2)(B), the court may, if
appropriate, provide a reduction comparably less than the amended guideline
range. Thus, if the term of imprisonment imposed in the example provided above
was 56 months (constltutlng a downward departure or varlance persuant—te—a

&epresentmg—a—detwrard—departure—of 20 percent below the minimum term of

imprisonment provided by the guideline range applicable to the defendant at the
time of sentencing), a reduction to a term of imprisonment of 41 months
(representing a reduction of approximately 20 percent below the minimum term
of imprisonment provided by the amended guideline range) would amount to a
comparable reduction and may be appropriate.

If the term of imprisonment constituted a variance based in whole or part on a
policy disagreement with the guideline range applicable to the defendant at the
time of sentencing, pursuant to 18 U.S.C. §3553(a) and United States v.
Kimbrough, 552 U.S. 85 (2007), a reduction comparably less than the amended
range should not include that portion of the original reduction that was based on
policy considerations fully reflected in the applicable amendment. Thus, if the
term of imprisonment in the example provided above was 56 months based solely
on the policy considerations underlying the applicable amendment, the court may
reduce the defendant’s term of imprisonment, but shall not reduce it to a term less
than 51 months. If, on the other hand, the term of imprisonment constituted a
variance of 7 months based on policy considerations reflected in the amended
guideline range and an additional departure or variance of 7 months based on
individualized offense or offender characteristics, a reduction to a term of
imprisonment of 47 months (representing a reduction of approximately 10 percent
below the minimum term of imprisonment provided by the amended guideline
range) would amount to a comparable reduction and may be appropriate.

In no case, however, shall the term of imprisonment be reduced below time
served. See subsection (b)(2)(C). Subject to these limitations, the sentencing
court has the discretion to determine whether, and to what extent, to reduce a term
of imprisonment under this section.
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1. Violence Against Women Reauthorization Act

Our February 2014 testimony on the Violence Against Women Reauthorization Act
addressed the most significant proposed amendments under the Act. Here, we comment on a
few additional issues.

A. 47 U.S.C. 8223 — Obscene or Harassing Phone Calls

The Commission proposes referencing the three offenses under 47 U.S.C.
88 223(a)(1)(A), 223(a)(1)(B) and 223(a)(2) to, among other guidelines, 82G2.2. Defenders
oppose this reference. To maintain consistency, and to avoid unintended consequences of
confusing the gravamen of a harassment offense with trafficking in child pornography, we
believe the offenses should be referenced to §2A6.1, which is expressly focused on threatening
or harassing communications, and to 82G3.1, which is directed at transferring obscene material
to a minor. USSG §2A6.1 has a base offense level of 12; §2G3.1 has a base offense level of 10
with multiple enhancements directed at minors. Those guidelines are more than adequate to
capture this conduct. To cross-reference to the much higher guidelines for trafficking in child
pornography, which would start at a base offense level of 22, could well result in disparate
treatment, where a single incident of harassment with one piece of child pornography is treated
as harshly as trafficking in child pornography.

We also think it a grave mistake for the Commission to reference any of these offenses to
82G2.2 because that guideline has been often criticized, results in significant sentencing
disparity, and needs significant revision. See USSC, Report to the Congress: Federal Child
Pornography Offenses, 207-245, 317 (2012).

B. 18 U.S.C. § 1597 — Unlawful Conduct with Respect to Immigration Documents

The Commission proposes to reference the misdemeanor offense at 18 U.S.C. § 1597 to
882B1.1, 2H4.1, 2L1.1, and 2L.2.2. It also requests comment on whether it should instead
reference the offense to §2X5.2. Because this is a new offense, we believe the Commission
should not provide specific references to a guideline governing other substantive offenses until
more data is available regarding the nature of section 1597 offenses. The better course of action
is to reference section 1597 offenses to the guideline for Class A Misdemeanors, 82X5.2. Such a
reference has two benefits: it would permit courts the flexibility to sentence these defendants
based on the circumstances of the offense, and allow the Commission to monitor the outcomes to
determine if any pattern emerges that warrants a change in the guidelines.

The guideline provisions at §§2B1.1, 2H4.1, 2L.1.1, and 2L.2.2 have different base
offense levels, ranging from 6, 8, and 12, to a high of 22. Because the section 1597 offense is a
Class A misdemeanor, most of those guideline provisions would offer little help to the court
unless they were revised. We think it unnecessary to complicate those guidelines with revisions



Honorable Patti B. Saris
March 18, 2014
Page 14

to account for the conduct in a section 1597 offense. Section 2X5.2, which is set at a base
offense level 6, is sufficient for this misdemeanor offense.

I11.  Additional Comments on Proposal to Amend the Drug Guidelines

Defenders offered extensive written testimony on the Commission’s proposal to lower
the offense levels in the Drug Quantity Table. Those comments are attached for ease of
reference. Also attached is a copy of the chart Ms. Roth referred to during her testimony before
the Commission on March 13, 2014, which shows the number of people in federal prison for
drug offenses between 1980-2012.°

We again applaud the Commission’s decision to propose this amendment and welcome
the Commission’s continued efforts to reexamine drug sentencing policy at a time of wide
bipartisan support for reform. Here, we elaborate on several points that came up during the
Commission’s hearing.

A. The Request for Encouraged Downward Departures in USSG §2D1.1

In our testimony regarding the drug guideline, we encouraged the Commission to add two
departure provisions: (1) a downward departure for cases where the purity of the drug overstates
the seriousness of the offense, which would mirror the existing upward departure “based on
unusually high purity,” USSG §2D1.1, comment. n. 26(C); and (2) a downward departure in
cases where drug quantity over-represents the defendant’s role in the offense.®

At the Commission’s hearing, a question was raised about why the Defenders would ask
the Commission to add departure provisions when they no longer seemed to be a part of
sentencing practice. Departure provisions are an important part of the guidelines that signal to
judges the Commission’s view that the guidelines may not provide for appropriate sentences in
some cases. Defenders in the vast majority of districts argue for downward departures when they
are provided for in the guidelines and when they are permitted to do so under plea agreements.
And data supports that departure provisions remain a part of guideline sentencing.
Notwithstanding the larger number of upward departure provisions in the Guidelines manual,

® The chart was compiled by The Sentencing Project. The Sentencing Project, Fact Sheet: Trends in U.S.
Corrections 3 (2013),
http://sentencingproject.org/doc/publications/inc_Trends_in_Corrections_Fact_sheet.pdf.

® See United States v. Garrison, 560 F. Supp. 2d 83, 87 (D. Mass. 2008) (guidelines overemphasized
“happenstance of the amount of drugs” and “under emphasized how minor Garrison’s role was”); United
State v. Myles Haynes, 20 Fed. Sent’g Rep. 284 (2008) (“while drug quantity is overvalued under the
Guidelines, the defendant’s minor role in the criminal activity is undervalued”). See also United States v.
Caruth, 930 F.2d 811, 816 (10th Cir. 1991) (expressing concern about risk of double punishment when
court used the quantity of drugs in deciding whether to give defendant a mitigating role adjustment).
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more defendants receive downward departures than upward.” In FY 2012, judges used an
upward departure — alone or in combination with a Booker variance — in 86 cases where §2D1.1
was the primary sentencing guideline. In contrast, judges used downward departure provisions
in 782 §2D1.1 cases.®

B. Encouraged Departure for Circumstances where the Weight of the Entire
Mixture of a Substance Containing a Detectable Amount of a Drug Overstates
the Dosages Involved and the Seriousness of the Offense.

We requested in our testimony that the Commission provide for a departure where the
weight of the entire mixture of a substance containing a detectable amount of a drug overstates
the dosages involved and the seriousness of the offense. This departure provision would
acknowledge that purity is a relevant sentencing factor.

Defenders have litigated these issues in several contexts. For example, hydromorphone —
an opioid pain medication — comes in nearly equal pill weights for differing concentrations of the
active ingredient. Hyrdomporphone tablets are supplied in 2 mg, 4 mg, or 8 mg forms. Each
tablet contains five inactive ingredients.® A 2 mg tablet is 6mm in size. A 4mg tablet containing
two times the amount of hydromorphone as a 2 mg tablet is only slightly larger in size — 7mm.
Both tablets weigh about 90 mg each.’® Because the entire weight of the tablet is included in
calculating the guideline, and the potency of the tablet is irrelevant, the person who sells five
hundred 2 mg tablets is subject to the same base offense level as the person who sells five
hundred 4 mg tablets. Those who sell extended release capsules face the same disparate
punishment. The active ingredient in an extended release capsule contains either 12, 16, 24, or
32 mg of hydromorphone. Because the guidelines find the potency irrelevant, the person who
sells one hundred 12 mg extended release capsules is subject to the same penalty as a person who
sells one hundred 32 mg capsules.

" The Guidelines manual identifies 193 departure provisions — 136 of them are upward departures; 22 can
run both ways; and only 35 of them are exclusively downward departures. See USSC, Federal
Sentencing Guidelines Manual, List of Departure Provisions (2013).

8 USSC, 2012 Sourcebook of Federal Sentencing Statistics, tbl. 28 (2012) (hereinafter 2012 Sourcebook).

° National Library of Medicine, National Institutes of Health, Pillbox,
http://pillbox.nIm.nih.gov/pillimage/search_results.php?getimprint=Iletters+or+numbers+on+either+side+
of+the+pill&getshape=&getfirstcolor=&getsize=&getscore=0&getingredient=hydromorphone&getinacti
veingredients=&getauthor=&getDEAschedule=&hide=1&submit=Search.

1% This weight was reported by a West Virginia State Police lab report in a Defender case involving
hydromorphone.
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Market value of the drugs does not justify this similar treatment of dissimilarly situated
defendants. Higher potency tablets are worth more money. And even in cases where two
defendants might sell the exact same number of tablets in the same potency, the market prices
can vary widely. The DEA reports that the street price of a 4mg tablet of Dilaudid — the brand
name for hydromorphone — ranges from $5 to $100 per tablet depending upon the region.*!

With drugs like heroin and cocaine, potency also matters in the market. The purer the
substance, the greater its value. Hence, 2009 of heroin cut with another drug or substance is
worth less on the market than purer heroin.*? The DEA recognizes the relevance of price and
purity in drug trafficking. It regularly reports on the average price per milligram of pure heroin
from different geographic regions and maintains retail level heroin price and purity data, as well
as wholesale level purity data.™® It does the same for methamphetamine. If potency is relevant
to assessing the threat of drug trafficking, then it should be relevant in sentencing.

When Congress provided that the entire weight of the mixture should be counted toward
determining the threshold quantities for mandatory minimum penalties, it may have been
concerned that the effort to determine a drug’s purity was not worth it. Drug purity, however, is
not difficult to discern and is sometimes reported in lab analysis or as in the case with
prescription medications, readily available from examining the pill or capsule. Laboratories
located in states where the amount of pure heroin or cocaine is relevant under state law perform
purity analysis on a routine basis while others will do it upon special request.*

! Drug Enforcement Administration, Office of Diversion Control, Hydromorphone,
http://www.deadiversion.usdoj.gov/drug_chem_info/hydromorphone.pdf.

12 Drug Enforcement Administration, FY 2014 Performance Budget Congressional Submission 16,
http://www.justice.gov/jmd/2014justification/pdf/dea-justification.pdf.

3 The reports appear in the Heroin Domestic Monitor Program and the Heroin Signature Program, which
are not generally available to the public. GAO, DEA’s Heroin Signature and Domestic Monitor Program
1 (2002). See also Jane Maxwell, Substance Abuse Trends in Texas: June 2013 10 (2013) (reporting
DEA analysis of price per milligram of pure heroin purchased in Dallas, EI Paso, Houston, and San
Antonio).

“ Drug Enforcement Administration, National Forensic Laboratory Information System 2011 Annual
Report 21 (2011),
http://www.deadiversion.usdoj.gov/nflis/2011annual_rpt.pdf#xmli=http://search.deadiversion.usdoj.gov/te
xis/search/pdfhi.txt?query=purity&pr=Prod-static-
walk&prox=page&rorder=500&rprox=500&rdfreq=500&rwfreq=500&rlead=500&rdepth=0&sufs=2&or
der=r&cq=&id=511dd838d.
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C. The Role of Drug Quantity and a Guideline That Better Captures the Harms
and a Defendant’s Culpability in the Offense

At the Commission’s hearing, some of the discussion focused on delinking the guidelines
from the mandatory minimum thresholds and how drug quantity should be considered in the
sentencing decision. Consistent with the Commission’s findings in its various cocaine reports,
we believe that quantity fails to track role in the offense as Congress envisioned and thus it
would be appropriate for the Commission to revisit how the drug guideline is structured. This is
not to say that drug quantity is irrelevant to the sentencing decision. It just should not be used as
the primary driver of the offense level.

If the Commission is interested in exploring ways to revise the drug guideline to better
account for the relevant factors, we would be happy to work with the Commission on ways that
might be done. While we are not prepared to endorse any particular revision of the guideline,
and believe that more study is needed, we note that one commentator has already explored the
issue, suggesting that the guideline structure be reversed so that it uses “role in the offense as a
principle sorting mechanism, and weight of narcotics as a way to then adjust the result to
differentiate between large and small operations.” Mark Osler, More than Numbers: A Proposal
for Rational Drug Sentences, 19 Fed. Sent’g Rep. 326 (2007)*..

Empirical data from other sources could also help the Commission revise the drug
guideline. For example, typical dosage amounts may help provide a better ranking of the
severity of punishment for different drugs. The current guidelines produce widely disparate
outcomes when looking at typical dosage amounts — the drug quantities set at base offense level
26 represent 1000 typical doses of heroin, but only 20-200 typical doses of a meth mixture, and
2500 to 5000 doses of powder cocaine.™® Also relevant is a measure of a drug’s overall harm,
which examines “they physical harm to the individual user caused by the drug; the tendency of
the drug to induce dependence; and the effect of drug use on families, communities, and
societies.!’

' http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1263565.

'® This information is derived from the European Monitoring Centre for Drugs and Drug Addiction,
http://www.emcdda.europa.eu/drug-profiles.

17 See David Nutt et. al., Development of a Rational Scale to Assess the Harm of Drugs of Potential
Misuse, Health Policy 369 The Lancet 1047 (2007),
http://www.somaschi.it/Files/Public/NewsCategories/3/5/5AttachmentArticolo%20Lancet.pdf. See also
David Nutt et. al., Drug Harms in the UK: A Multicriteria Decision Analysis, 376 The Lancet 1558
(2010).
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We are eager to discuss these and other ideas about ways that the drug guidelines might
be redrawn to better capture culpability and offense seriousness, and stand ready to work with
the Commission if it is interested in further considering this idea.

D. Lessons from New York State

At the hearing, some Commissioners raised questions about whether the experience of
the states in lowering penalties for drug offenses and providing for justice reinvestment applied
to the federal population. As briefly mentioned in our written testimony, we believe that the
federal criminal justice system can learn from states, like New York, that prosecute felony drug
cases. Here, we expand on our discussion of New York’s experience with changes in the
Rockefeller Drug laws and its relevance to the Commission’s policy making.

Forty years ago, New York passed strict sentencing guidelines known as the “Rockefeller
drug laws.” Those laws, like federal mandatory minimum penalties and the guidelines, put
lower-level drug traffickers behind bars for long periods of time. Many of those individuals
came from poor black and Hispanic neighborhoods. Their stories are much like the stories of
federal inmates the Commission has heard about for years.

The recidivism study referred to in our written testimony contains data for A-level felony
drug defendants released after reform to the Rockefeller Drug Laws in 2004, which reduced
sentences for drug offenses. A-I felonies were the most severe level of drug convictions under
the law, followed by A-I1 felonies. A-level felonies involve larger quantities of drugs whereas
B-level felonies include sales by street-level operators and drug possession. “The overall
recidivism rate of the A-I felons who were released after being resentenced [was] 6.81%.”'% The
rate for A-11 felons was 10.10%. The recidivism rates for new criminal charges were strikingly
low: 2.51% for A-I felons and 2.02% for A-I1 felons.® That New York could reduce the
sentences of the most serious felony drug defendants without increasing the risk to the public
demonstrates that the modest reduction in sentence length the Commission has proposed will not
increase the risk to public safety and is a wise public policy choice.

E. The Mitigating Role Cap at §2D1.1(a)(5) Should be Reduced by 2 Levels.

Some of the discussion at the Commission’s hearing focused on how mitigating role
adjustments are designed to limit the effect of drug quantity in cases where the defendant plays a
low-level role in drug trafficking. Defenders, like many judges, believe that the guidelines
should allow for role adjustments greater than 4 levels. Close to half of judges surveyed by the
Commission (47%) believed that the range of adjustments for role in the offense should be

8 1d. at 4-9. Recidivism rates reported here include parole violations and new charges.

¥ 4.
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greater.”> More than one-quarter (28%) were neutral on the question. This data supports the
recommendation of the Practitioner’s Advisory Group that the Commission reduce the effect of
drug quantity on individuals who play mitigating roles in drug trafficking.>* We join in that
recommendation.

An offense level role cap of 30 for a minimal participant, who is “plainly among the least
culpable of those involved in the conduct of a group,” USSG 8§3B1.1, comment. (n.4), would
result in a guideline range of 70-87 months imprisonment for a person with no criminal history
and who receives an adjustment for acceptance of responsibility. That sentence is above the
five-year mandatory minimum that Congress contemplated for serious traffickers. In short, a 2-
level reduction in the mitigating role cap would move closer to more fair and just sentences for
the least culpable people convicted of drug offenses.

IV.  Proposed Amendment 5 - 82L1.1 (Smuggling, Transporting, or Harboring an
Unlawful Alien)

Section 2L.1.1 provides for a 2-level increase and a minimum offense level of 18 if “the
offense involved intentionally or recklessly creating a substantial risk of death or serious bodily
injury to another person.”?? The commentary currently provides a non-exclusive list of examples
of the type of conduct considered to be reckless for purposes of applying this enhancement. The
Commission proposes adding another example: “guiding persons through, or abandoning
persons in, dangerous terrain without adequate food, water, clothing, or protection from the
elements.” Defenders oppose this proposed amendment. Adding this example to the
commentary will not serve the purposes of sentencing and injects unnecessary complication into
the guidelines.

A. The Proposed Amendment Will Not Serve the Purposes of Sentencing.
1. Undue Severity

The current guideline leads to recommended sentences that are too severe for many of the
individuals who are prosecuted for smuggling, transporting or harboring unauthorized migrants.
Defenders fear the proposed amendment would only exacerbate the problem.

20 USSC, Results of Survey of United States District Judges January 2010 through March 2010, Q. 9,
Role in the Offense (2010).

2! Testimony of David Debold, Practitioners Advisory Group, Before the U.S. Sentencing Comm’n,
Washington, D.C., at 9 (Mar. 13, 2014).

22 §21.1.1(b)(6).
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To understand why the current guideline produces recommended ranges that are unduly
severe, it is necessary to review some of the history of this guideline. The current severity of the
82L1.1 traces its origins to the lllegal Immigration Reform and Immigrant Responsibility Act of
1996 (IIRIRA), Pub. L. 104-208, 110 Stat. 3009-566. In the IIRIRA, Congress directed the
Commission to increase penalties for offenses related to smuggling, transporting, harboring, or
inducing aliens in violation of 8 U.S.C. § 1324(a). Among other things, Congress directed the
Commission to:

A. “increase the base offense level for such offenses at least 3 offense levels above the
applicable level in effect on the date of the enactment of this Act”;

B. increase the enhancement for number of aliens “by at least 50 percent”;

C. “impose an appropriate sentencing enhancement upon an offender with 1 prior felony
conviction arising out of a separate and prior prosecution for an offense that involved
the same or similar underlying conduct as the current offense”;

D. “impose an additional appropriate sentencing enhancement upon an individual with 2
or more prior felony convictions arising out of separate and prior prosecutions for
offenses that involve the same or similar underlying conduct as the current offense”

E. “impose an appropriate sentencing enhancement on a defendant who, in the course of
committing an offense described in this subsection —

i.  murders or otherwise causes death, bodily injury, or serious bodily injury to
an individual;

ii.  uses or brandishes a firearm or other dangerous weapon; or

iii.  engages in conduct that consciously or recklessly places another in serious
danger of death or serious bodily injury.”%

The Commission responded to this directive by promulgating proposed amendments to
82L1.1, many of which provided for sentencing ranges far more punitive than what Congress
directed in the IIRIRA. The National Association of Criminal Defense Lawyers, the American
Bar Association, and the Federal Public and Community Defenders all requested that the
Commission “amend to meet the statutory directive, not go it one better.”** The Committee on

% Illegal Immigration Reform and Immigrant Responsibility Act of 1996, Pub. L. 104-208, § 203, 110
Stat. 3009-566 (hereinafter IIRIRA) (emphasis added).

24 etter from Judy Clarke, President, National Association of Criminal Defense Lawyers, to the
Honorable Richard P. Conaboy, Chair, U.S. Sentencing Comm’n, attaching NACDL’s Comments on
Emergency Amendments, at 1 (Feb. 4, 1997). See also Letter from Thomas W. Hillier, Il, Federal Public



Honorable Patti B. Saris
March 18, 2014
Page 21

Criminal Law of the Judicial Conference of the United States also weighed in. The Honorable
George P. Kazen, then Chief Judge for the Southern District of Texas and Chair of the
Committee on Criminal Law of the Judicial Conference of the United States “urge[d] the
Commission to proceed cautiously in making upward adjustment higher than those mandated by
Congress,” to 82L.1.1, noting among other things that “the defendants being prosecuted for these
offenses are generally not the main organizers of smuggling rings but rather low-level
underlings. In fact, often the defendant is himself an undocumented alien selected by the
‘coyote’ to drive or guide the group for a discounted fee.”*

The Commission, however, without explanation or evidence supporting the need to do so,
amended the guidelines in a manner that was far more punitive than Congress directed.?® In
addition to raising the base offense level by 3 levels,*’ and the enhancement for number of aliens
by 50% as directed, the Commission provided a 2-level enhancement with a floor of 18 if “the
offense involved intentionally or recklessly creating a substantial risk of death or serious bodily
injury to another person.” §2L1.1(b)(5) (1997).%

Defender Western District of Washington on behalf of the Federal Public and Community Defenders, to
the Honorable Richard P. Conaboy, Chair, U.S. Sentencing Comm’n, at 1-11 (Feb. 4, 1997) (“without
data indicating that the resulting offense levels are inadequate, there is no rationale for raising the offense
levels higher than the legislation requires”; opposing proposed amendment for number of aliens that
“unnecessarily increases punishment beyond the 50 percent required by the legislation”; opposing overly-
broad recidivist enhancements; opposing minimum offense levels and other parts of the proposed
amendment that “do not strictly conform to the legislative directive” regarding firearm enhancements;
objecting to both proposals for risk of death or serious bodily injury because “[n]either option responds to
the Congressional mandate”; objecting to the proposed enhancement for bodily injury or death because it
exceeds the directive that was limited to acts of the defendant); Comment of the American Bar
Association to the United States Sentencing Commission on Proposed Emergency Amendments to the
Federal Sentencing Guidelines, at 1 (Feb. 4, 1997) (“we recommend that the base offense levels ... be
increased by the least amount required by the applicable legislative directive”; “we believe the
Commission bears the burden of justifying any additional increases. Since no data supporting the need
for something more onerous has been offered and without any other rationale or argument provided to
explain or support the larger increases, we conclude that this burden has not been met.”).

% |_etter from the Honorable George P. Kazen, Chair, Committee on Criminal Law of the Judicial
Conference of the United States, to the Honorable Richard P. Conaboy, Chair, U.S. Sentencing Comm’n,
at 2 (Feb. 4, 1997).

% See USSG App. C, Amend. 543, Reason for Amendment (May 1, 1997) (stating only: “This
amendment implements section 203 of the Illegal Immigration Reform and Immigrant Responsibility Act
of 1996, Pub. L. 104-208, 110 Stat. 3009-566, which directs the Commission to amend the guidelines for
offenses related to smuggling, transporting, or harming illegal aliens.”).

#" This raised the base offense level for most offenses under 8 U.S.C. § 1324(a) from 9 to 12.

28 USSG App. C, Amend. 543 (May 1, 1997).
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The enhancement for risk of serious bodily injury or death was both more wide-reaching
and more severe than what Congress required. It was more wide-reaching because it swept in
not only risk arising from the conduct of the defendant, but also risk arising from the conduct of
others. The directive called only for an enhancement if “a defendant... engages in conduct that
consciously or recklessly places another in serious danger of death or serious bodily injury.”*
But the Commission amended the guideline to provide an enhancement if “the offense involved
intentionally or recklessly creating a substantial risk of death or serious bodily injury.”* This
means that a defendant is held accountable for the reckless conduct of another if it is deemed
foreseeable. For example, in United States v. Chapa, 362 F. App’x 411 (5th Cir. 2010),

Mr. Pacheco-Pina led a group of migrants through the South Texas brush to avoid a checkpoint
near Laredo.®! Mr. Pacheco-Pina got lost, so the trip that should have taken 6 hours took 36
hours.** And Mr. Pacheco-Pina did not bring “sufficient food or water for the group.”** When
the group passed the checkpoint, Mr. Pacheco-Pina called the defendant, Mr. Chapa, and told
him where to meet the group.®* Mr. Chapa arrived in a sport utility vehicle.* The court applied
the enhancement under 82L.1.1(b)(6) to Mr. Chapa because it was reasonably foreseeable that the
migrants “would walk through the brush.”*®

The enhancement the Commission promulgated was more severe because Congress did
not direct the Commission to establish a minimum offense level for this conduct, and certainly
not one as high as level 18. At the time of this amendment, a similar enhancement in the fraud
guideline, §2F1.1 (now §2B1.1), provided for a minimum offense level of 13.*" In addition, the

# |IRIRA (emphasis added).

%0 USSG App. C, Amend. 543 (May 1, 1997) (emphasis added).
%1 Chapa, 362 F. App’x at 413.

#1d.

#1d.

*1d.

*1d.

*1d.

%7 Section 2F1.1(b)(4) (1997) provided: “If the offense involved (A) the conscious or reckless risk of
serious bodily injury, or (B) possession of a dangerous weapon (including a firearm) in connection with
the offense, increase by 2 levels. If the resulting offense level is less than level 13, increase to level 13.”
The new fraud guideline, §2B1.1, is not significantly different. It provides: “If the offense involved

(A) the conscious or reckless risk of death or serious bodily injury or (B) possession of a dangerous
weapon (including a firearm) in connection with the offense, increase by 2 levels. If the resulting offense
level is less than 14, increase to level 14.” 82B1.1(b)(15).
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Commission opted to make this new enhancement cumulative with the two other new
enhancements related to harm or risk of harm to the immigrants who are smuggled, transported
or harbored: (1) firearms and dangerous weapons, and (2) death and serious bodily injury. This,
too, stood in contrast with 82F1.1 which provided the 2-level enhancement as an alternative
enhancement for risk of serious bodily injury, or possession of a dangerous weapon. The
directive did not require that these three new enhancements apply cumulatively. The language of
the directive, “or” supports an interpretation that Congress only intended them to apply in the
alternative.®®

The cumulative nature of the enhancements is particularly troubling because the
Commission decided to expand the reach of the other two enhancements, like it did for risk of
serious bodily injury or death, beyond the conduct of the defendant to include the conduct of
others. The Congressional directive called for enhancements where a defendant (i) “murders or
otherwise causes death, bodily injury, or serious bodily injury to an individual”; or (ii) “uses or
brandishes a firearm or other dangerous weapon,” but the Commission amended 82L.1.1 to apply
whenever the offense involved such conduct, whether it was the conduct of the defendant or
someone else.** In addition, the Commission added an enhancement for the mere possession of
a dangerous weapon, even though the directive called for an enhancement only for “using” or
brandishing” a firearm or dangerous weapon.*°

The Commission also added a recidivist provision that applies more broadly than what
Congress directed. Congress directed the Commission to impose enhancements for offenders
with prior felony convictions “arising out of a separate and prior prosecution for an offense that
involved the same or similar underlying conduct as the current offense.”* Rather than limiting
the recidivist enhancement to prior alien smuggling, transporting, and harboring offenses, the
Commission provided enhancements for any prior “felony immigration and naturalization
offenses.”** Thus, although a conviction for fraudulently using a passport, or obtaining a false
work permit for one’s own use are not “the same or similar” to alien smuggling, transporting, or
harboring offenses, they may now be used to enhance a sentence, in addition to counting in the
calculation of criminal history.

¥ IRIRA.

% Compare IIRIRA with USSG App. C, Amend. 543 (May 1, 1997).
“0 Compare IIRIRA with USSG App. C, Amend. 543 (May 1, 1997).
“1IRIRA.

2 USSG App. C, Amend. 543 (May 1, 1997).
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Finally, although no Congressional directive told it to do so,*® the Commission added a
cross-reference to the murder guidelines “[i]f any person was Killed under circumstances that
would constitute murder under 18 U.S.C. 8 1111 had such killing taken place within the special
maritime and territorial jurisdiction of the United States.”**

The march toward increased severity under 82L.1.1 did not stop in 1997. In 2006,
without any Congressional directives regarding 82L1.1, the Commission made several
amendments, all of which increased the guideline ranges. The amendments included:

(1) increasing the base offense level to 25 where a defendant is convicted under 8 U.S.C. § 1327
of a violation involving an alien who was inadmissible under 8 U.S.C.8 1182(a)(3); (2) adding a
2-level enhancement “[i]f the defendant smuggled, transported or harbored a minor who was
unaccompanied by the minor’s parent or grandparent”; (3) increasing the enhancement from 8
levels to 10 levels if death results from the offense; (4) adding a 2-level enhancement and
minimum offense level of 18 “[i]f an alien was involuntarily detained through coercion or threat,
or in connection with a demand”; (5) adding a 2-level enhancement if the defendant “was
convicted under 8 U.S.C. § 1324(a)(4)”; and (6) expanding the cross-reference to apply not only
when there has been a “murder” but whenever “death resulted” from the offense.*®

Then, in 2009, the Commission increased the severity of the guideline once again. This
time, the Commission added an alternate prong to the enhancement at subsection (b)(8)(B), to
apply either a 2-level increase in a case where the defendant was convicted of alien harboring,
the harboring was for the purpose of prostitution, and the defendant receives an adjustment under
83BL1.1, or a 6-level increase in a case where those conditions are met and the alien engaging in
the prostitution had not attained the age of 18 years.*® This amendment was made in response to
the William Wilberforce Trafficking Victims Protection Reauthorization Act of 2008, Pub. L.
110-457, which included a directive to the Commission to “review and, if appropriate, amend”
82L1.1 if “the harboring was committed in furtherance of prostitution” and the defendant “is an
organizer, leader, manager, or supervisor of the criminal activity.”*’

Despite these changes to the guidelines, the comments of Judge Kazen in 1997 are still
true today: many defendants are “not the main organizers of smuggling rings but rather low-
level underlings”; often, the defendant “is himself an undocumented alien selected by the

“IRIRA.

“ USSG App. C, Amend. 543 (May 1, 1997).
* USSG App. C, Amend. 692 (Nov. 1, 2006).
% USSG App. C, Amend. 730 (Nov. 1, 2009).

*"1d., Reason for Amendment.
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‘coyote’ to drive or guide the group for a discounted fee.”*® Well over half of the defendants fall
within Criminal History Category | (65.2%).%° Roughly half of those sentenced are U.S. citizens
(50.3%) and the other half are not (49.3%).*°

Many of our clients who are charged with violating 8 U.S.C. §1324(a), and sentenced
under 82L1.1, are themselves customers of smuggling operations. Sometimes, our clients agree
to become “guides” before leaving Mexico. They may be offered a reduction in their own
smuggling fee to work as a “guide” during the unauthorized crossing to the United States they
had already hoped to make, as an immigrant, not a guide. This situation often arises when our
client has already expended significant resources just getting to the border and whose
desperation to complete the journey is capitalized upon by the smuggling operation.

In one case, for example, Defenders represented a man who was approximately 36-years-
old. He had six years of schooling and had been working as an agricultural worker in his home
town in Chiapas, Mexico, in the southern part of Mexico, since he was 12-years-old. He had
previously entered the United States to work in restaurants and as a janitor to supplement his
income and keep his family from extreme poverty. Because of increased enforcement at the
border, to cross the border this time he decided to seek the help of smugglers. He was charged
$3,000. Before he left Mexico, the smugglers offered him a reduction in his smuggling fee if he
would agree to lead a group of people through the desert. He had never done this before. The
smugglers gave him a crash course on what to do, and directions on where to lead his group. He
did not know any of the smugglers and simply followed the directions in exchange for the fee
reduction. His conviction for transporting illegal aliens was his first and only criminal
conviction.

In other cases, our clients become guides en route, when they may be offered a discount
in their smuggling fee, or simply ordered to become secondary guides. Thus would-be migrants
are suddenly exposed, in a haphazard way, to smuggling consequences. For example, in one
case, when a group of migrants arrived at the vehicle, the smuggler turned to the group and
asked, “Who here knows how to drive?” The client, who exhibited lower functioning mental
ability, proudly shot his hand up in the air. Other clients become *“guides” by default when they
are abandoned by the original guide, and step in to lead the group along.

“8 |_etter from the Honorable George P. Kazen, Chair, Committee on Criminal Law of the Judicial
Conference of the United States, to the Honorable Richard P. Conaboy, Chair, U.S. Sentencing Comm’n,
at 2 (Feb. 4, 1997).

92012 Sourcebook thl. 49.
% 2012 Sourcebook thl. 48.
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In still other cases our clients are poor U.S. citizens who agree to be drivers because they
are desperate for the money. In one case, for example, Defenders represented an 18-year-old boy
with no criminal history who had dropped out of high school and was living with his 17-year-old
common law wife and their 6-month-old baby. This boy grew up in the United States, but did
not speak much English. He was working two jobs, at Burger King and Popeyes, in an effort to
provide for his young family. Feeling desperate, he succumbed to the temptation of the cash fee
he would receive for picking up and transporting a group of migrants who had entered the United
States. In another case, Defenders represented a single mother of four children who worked as a
cashier at a convenience store, and had no criminal history. When she could not make her
mortgage payments, and was concerned about keeping a roof over her children’s heads, she
agreed to be a driver for unauthorized migrants.

The guideline in its current form is very well-equipped to appropriately punish the most
serious smuggling offenses, but fails to adequately address, and provide appropriate sentencing
ranges for these less culpable defendants. The proposed amendment would only make that
problem worse by requiring increased sentences in cases that may not warrant such
enhancement.

2. Deterrence

Defenders are very concerned that the conditions migrants face as they attempt
unauthorized crossing of the southwest U.S. border leads to too many injuries and too many
deaths. But we cannot sentence our way out of this problem. As explained below, “[t]he deaths
of migrants are a direct product of border security enforcement that has been designed and
implemented at the federal level.”® Adding the proposed example to the sentencing guidelines
will not deter individuals from guiding migrants desperate to reach the United States through
dangerous terrain.

The problem with increased rates of injury and death associated with migrants’
unauthorized attempts to cross the border, like the problem of undue severity in 82L1.1, began in
the 1990s. The United States implemented a border enforcement strategy called “Prevention
Through Deterrence.”®* “The strategy concentrated border agents and resources along populated
areas, intentionally forcing undocumented immigrants to extreme environments and natural
barriers that the government anticipated would increase the likelihood of injury and death. The

> Maria Jimenez, ACLU of San Diego & Imperial Counties and Mexico’s National Commission of
Human Rights, Humanitarian Crisis: Migrant Deaths at the U.S.-Mexico Border, at 9 (Oct. 1, 2009),
https://www.aclu.org/immigrants-rights/humanitarian-crisis-migrant-deaths-us-mexico-border.

%2 Chad C. Haddal et al., Congressional Research Service Report for Congress, Border Security: Barriers
Along the U.S. International Border, at 1 (Mar. 16, 2009) (hereinafter CRS Barriers),
http://www.fas.org/sgp/crs/homesec/RL33659.pdf.
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stated goal was to deter migrants from crossing.” *® It is widely accepted that this strategy was
“effective in reducing the number of apprehensions” in urban areas of the border.>* But this did
not deter migrants from attempting unauthorized crossings. Instead “there is considerable
evidence that the flow of illegal immigration has adapted to this enforcement posture and shifted
to the more remote areas” of the border.*® In these areas, “migrants must frequently walk long
distances through desert, brush, and/or mountains to evade immigration checkpoints on the main
highways leading away from the border.”*°

As a result of this strategy, there “has been an increase in the number of migrant
deaths.”® Migrants must also rely more on smugglers.®® Though estimates vary on the number
of migrants that hire a smuggler, some are as high as 90%.

>3 Jimenez, supra note 51, at 7.

> CRS Barriers, at Summary; David Spener, Mexican Migrant-Smuggling: A Cross-Border Cottage
Industry, 5 J. Int’l Migration & Integration 295, 296 (Summer 2004),
http://www.trinity.edu/dspener/clandestinecrossings/related%20articles/cross%20border%20cottage%20i
ndustry.pdf.

* CRS Barriers at Summary; Spener, supra note 54, at 296-97.
% Spener, supra note 54, at 297.

%" CRS Barriers, at 33; Chad C. Haddal, Congressional Research Service Report for Congress, Border
Security: The Role of the U.S. Border Patrol, at 27 (Aug. 11, 2010) (“[E]vidence suggests that border
crossings have become more hazardous since the ‘Prevention through Deterrence’ policy went into effect
in 1995, resulting in an increase in illegal migrant deaths along the Southwest border.”),
https://www.fas.org/sgp/crs/homesec/RL32562.pdf. See also Jimenez, supra note 51, at 23 (discussing
“[g]rowing academic research has substantiated that these policies and strategies have made border
crossing difficult, dangerous and even life-threatening”); Raquel Rubio-Goldsmith, et al., The “Funnel
Effect” & Recovered Bodies of Unauthorized Migrants Processed by The Pima County Office of The
Medical Examiner, 1990-2005, at 2 (Oct. 2006) (“findings unambiguously confirm previous evidence that
[prevention through deterrence] U.S. policies did create the “funnel effect’ and that it is indeed the
primary structural cause of death of thousands of North American, Central American, and South
American unauthorized men, women, and children who have died while trying to enter the U.S.”),
http://www.ilw.com/articles/2007,0305-rubiol.pdf.

%8 Spener, supra note 54, at 295 (“As the United States has intensified surveillance of its southern border
with Mexico, unauthorized migrants have become increasingly dependent of hired smugglers when they
cross the border and reach their destinations in the US interior.”); Jimenez, supra note 51, at 14 (“instead
of dissuading unauthorized border crossings, accelerated militarization of the border has led to migrant
dependency on smugglers, a decline in rates of migrant returns to countries of origin, and an increase in
migrant deaths”).

% Human Smuggling: Calling on the Coyotes, The Economist (Sept. 14, 2010) (citing a “new report from
the United Nations Office on Drugs and Crime”),
http://www.economist.com/blogs/democracyinamerica/2010/09/human_smuggling. See also Spener,



Honorable Patti B. Saris
March 18, 2014
Page 28

The increased difficulty of crossing the border has not deterred migrants from attempting
unauthorized crossings. “[R]esearch studies have found that migrants are well aware that border
crossings are treacherous and deadly, but this knowledge is not statistically significant in their
decision on whether or not to cross without authorization.”® One study which surveyed
Mexican immigrants in 2007 and 2008 found that the even though most migrants contemplating
an unauthorized crossing are aware of the risks, they are not deterred: “91 percent of the
migrants surveyed believed it was “very dangerous’ to cross the border illegally and 24 percent
knew someone who died trying — yet still the migrants attempted to come themselves, viewing
they had no viable legal alternative if they wanted to work in the United States.”®*

In light of this high demand for guides, incapacitating one through a long prison sentence
has little effect in reducing the incidence of migrant smuggling.®> And we already know that
incremental increases in prison sentences are not an effective deterrent, since this increased
reliance on smugglers occurred at a time when the guidelines were amended to provide for
increased sentences.

It should be noted that although smugglers are often forced to take migrants across
dangerous terrain if they are to successfully complete an unauthorized crossing, the guides have
incentives to care for the migrants as best they can. One researcher gives at least two reasons it
IS in a guide’s interest to take good care of the migrants in his charge. First it is often in the
guide’s pecuniary interest to ensure safe passage because “migrant smuggling to a significant
extent remains a cash-on-delivery business in that the coyotes do not receive half or more of their
fee until migrants are safely delivered,” and “guides are often paid per head.”® Second, safe
delivery is important in “ensur[ing] a future supply of customers”: “because a coyote’s reputation

supra note 54, at 298 (“According to data from the Mexican Migration Project and surveys conducted by
the Colegio de Michoacan, since the 1980s, about three quarters of Mexican men have employed paid
guides to make their first unauthorized crossing of the border. Accounts in the press and research reports
from the field suggest that today guides are employed for most crossings attempted.”).

% Jimenez, supra note 51, at 32-33.

% Stuart Anderson, National Foundation for American Policy Brief, How Many More Deaths? The
Moral Case for a Temporary Worker Program, at 5 (March 2013).

%2 As the Commission has observed: “[R]etail-level drug traffickers are readily replaced by new drug
sellers so long as the demand for a drug remains high. Incapacitating a low-level drug seller prevents
little, if any, drug selling; the crime is simply committed by someone else.” USSC, Fifteen Years of
Guideline Sentencing An Assessment of How Well the Federal Criminal Justice System is Achieving the
Goals of Sentencing Reform, 134 (2004).

% Spener, supra note 54, at 308.
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can travel quickly by word of mouth through migrants’ social networks, it is worthwhile for
coyotes to protect their reputations as relatively safe, honest and reliable.”®*

B. Unnecessary Complexity

As the Commission is aware, adding examples to the guidelines is tricky business. We
caution the Commission against adding this additional example to the commentary without
evidence that it is essential. No such evidence exists here.

Examples in the commentary run the risk of being both over-inclusive and under-
inclusive. As indicated above, it is already too easy for less culpable defendants to reach high
recommended guideline ranges under this guideline. We fear this example would exacerbate the
problem. Imagine, for example, a situation where Migrant A is part of a group being guided by
Migrant B who paid off part of his smuggling fee by agreeing to guide a group across the Texas
brush to a rendezvous point where they would be met by a driver. Migrant B was told the
journey would take 1 day. But Migrant B got lost, and the group wandered around the Texas
brush for 4 days. They ran out of food and water on the second day. On that 4th day, a few
members of the group, including Migrant A, decided to break off and try their luck on their own.
Migrant A became the de facto guide for this subgroup. Unfortunately he did not know his way
through the brush either, and it was another day before they made it to a location where they
could call for a pickup. Under the proposed amendment, Migrant A not only could be charged
with violating 8 U.S.C. § 1324(a), but also could be subject to the enhancement under
82L1.1(b)(6) because his offense involved “guiding persons through... dangerous terrain without
adequate food, water, clothing, or protection from the elements.” Never mind that he was
actually trying to save himself and the other members of his group from the terrain they found
themselves lost in, without adequate food and water.

This example, like others may also prove to be under-inclusive. Some courts construe
examples as limiting, and if the case does not fit within the specified examples, the judge may
conclude the enhancement does not apply. The longer the list of examples, the greater this effect
may be: as the examples cover more and more of the covered conduct, the conduct that is not
specifically mentioned is more likely to be considered outside the reach of the enhancement.

The Department of Justice implicitly recognizes this problem in its request that the proposed
amendment refer to “dangerous or remote geographic area” for fear the term “dangerous terrain”
might exclude river and canal crossings and other appropriate locations.”®® But expanding this
language as the Department suggests does not solve the problem that any conduct not construed

% 1d. at 310.

8 |etter from Jonathan J. Wroblewski, Director, Office of Policy & Legislation, Dept. of Justice, to the
Honorable Patti B. Saris, Chair, U.S. Sentencing Comm’n, at 23 (Mar. 6, 2014).
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as falling within the examples may be excluded from consideration, even when, absent the
examples, a court might conclude the “offense involved intentionally or recklessly creating a
substantial risk of death or serious bodily injury to another person.”

Examples also lead to tangential litigation. If the Commission adds this example to the
commentary, litigation will likely arise over a number of different issues. For example, what is
the meaning of “dangerous terrain”? Is it an objective or subjective standard? And must the
terrain always be dangerous, regardless of weather and season, or must it only be dangerous
when the defendant, or someone else whose conduct is deemed foreseeable to the defendant, is
guiding persons through it. Would it apply to a dry river bed? What about to the same river bed
when it is full of water? Similar questions arise about adequate food and water and protection
from the elements. Is it an objective or subjective standard? Is it assessed based on the weather
during the offense, what the weather usually is during that season, or what the weather can
become at its most extreme? Is it determined based on the 1-day trip it should be, the 7-day trip
it could have become, or the 3-day trip it actually was?

We fail to see how this approach is better than leaving things as they are and asking
courts to consider a full range of factors that may be relevant to the important question: whether
“the offense involved intentionally or recklessly creating a substantial risk of death or serious
bodily injury to another person” based on the totality of the circumstances. In addition to the
factors identified in the proposed example, courts have recognized other relevant factors
including: weather/temperature, what the migrants were told regarding the length of the journey,
rest periods, actual death and/or serious bodily injury, whether the defendant was aware of the
potential dangerous conditions of the journey, and time of day/night.®® Asking courts to consider
the full range of relevant factors as they do now is no more burdensome, and arguably less
burdensome, then asking them to determine whether the offense falls within the example.

C. Issues for Comment

All three of the issues for comment erroneously suggest the guideline is not sufficiently
punitive. All three also attempt to address consequences from a border safety strategy that was
intentionally designed to force migrants seeking unauthorized entry into the United States to
more dangerous regions of the border. Because, as discussed above, we believe both that the
guideline is sufficiently punitive and that we cannot sentence our way out of problems created by
border policies, we oppose per se rules for desert-like terrain and mountainous regions, oppose
amending the guidelines to provide increased penalties for damage to private lands, and oppose
increasing sentences to account for resources spent on border patrol search and rescue teams.

% See, e.g., United States v. Garcia-Guerrero, 313 F.3d 892, 897 (5th Cir. 2002); United States v.
Rodriguez-Cruz, 255 F.3d 1054, 1059 (9th Cir. 2001); Chapa, 362 F. App’x at 413.
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Defenders strongly oppose a per se rule that would direct application of subsection (b)(6)
in any case involving transportation through desert-like terrain and mountainous regions. In
some cases, the journeys across this terrain are relatively short, as migrants leave the roads to
circumvent a check point. As those who work and recreate in this terrain know, what is key is
being prepared for the conditions and the amount of time that will be spent in the conditions.
Thus, not every crossing involving this terrain should be treated as inherently dangerous, without
consideration of the time spent in the terrain and the steps taken to address the conditions.®” The
current requirement that the offense “recklessly create[ed] a substantial risk of death or serious
bodily injury” is not a difficult standard to meet. When factors such as whether the migrant was
misinformed regarding the length of the journey, whether the guide denied adequate rests or
water in 100 degree weather, or forced river crossings during flash floods, alone or in
combination with one another and other factors, demonstrate recklessness, the enhancement
applies. We believe a per se rule would unnecessarily sweep in conduct that is not inherently
dangerous, resulting in penalties that are too severe. And, as mentioned above, because of the
high demand for help crossing the border, a per se rule would not advance goals of deterrence.

In addition, we see no reason to add additional enhancements to the guidelines to address
damage to private land and resources spent on border patrol search and rescue teams. In addition
to the already unnecessarily severe guideline recommended ranges under 82L.1.1, departure
provisions in Chapter 5 may address these concerns in appropriate cases. Section 5K2.5
provides and upward departure for property damage and loss,®® and §5K2.7 provides and upward
departure for disruption of government function. Additional enhancements are not necessary to
address culpability, and any incremental increase for such conduct will not have a deterrent
effect in light of the high demand for help crossing the border.

V. o5D1.2

A. Option 1 is the Better Rule for Cases Involving Statutory Minimum Terms of
Supervised Release.

The Commission sets forth two options for resolving the circuit conflict regarding how to
calculate the guideline range for supervised release in cases with a statutory minimum term of
supervised release. Defenders encourage the Commission to adopt Option 1 because (1) it more
closely tracks existing practices; (2) it provides for supervised release terms that will facilitate

%7 See United States v. Troop, 514 F.3d 405, 410 (2008) (holding that “the fact that the aliens walked
some distance in ninety-degree heat and showed signs of fatigue at the end of their journey . . . alone is
insufficient to demonstrate exigent circumstances” justifying a warrantless search).

% Restitution is also an option in some cases.
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reentry without increasing the risk to public safety; and (3) discharges the Commission’s
statutory obligations.

First, the Commission’s data analysis supports Option 1. From January 2005 through the
end of FY 2009, 119,533 defendants were convicted under drug trafficking statutes that required
mandatory minimum terms of supervised release. “Courts imposed supervised release for 99.6
percent of those sentenced to prison, and the average supervised release term for these offenders
was 52 months.” USSC, Federal Offenders Sentenced to Supervised Release 51 (2010). This
data shows that judges do not believe lengthier terms of supervised release, which Option 2
would provide for, are necessary in most cases. More limited terms of supervision acknowledge
that supervised release terms are meant “to facilitate the integration of offenders back into the
community rather than to punish them.” Id. at 9.

Second, keeping supervised release terms at or near the mandatory minimum will not
present an increased risk to public safety. The majority of defendants subject to mandatory
supervised release terms have been convicted of drug offenses. These defendants have a
“relatively high successful closure rate of 70.8 percent among actively supervised cases,” and a
high rate of early termination of supervised release. Id. at 64-65. And as the Commission’s data,
and that of other researchers show, supervisees who commit violations that result in revocation
typically do so early in the supervision process. Id. at 63 & n. 264.

Third, Option 1, which sets a meaningful range that can guide the court in deciding on a
term of supervised release, is in keeping with the Commission’s statutory duty to set forth
guidelines on the appropriate range of supervised release. 28 U.S.C. 8 994(a)(1)(C). Option 2
merely follows the wide range of options available by statute, which by implicit default tops out
at life in all cases involving a statutorily required minimum term of supervision. The
Commission should not adopt Option 2 anymore than it would adopt a guideline range of five
years to life in a case involving a statutorily required mandatory minimum term of imprisonment.

B. Failure to Register as a Sex Offender Should Not be Considered a “Sex Offense.”

Defenders agree with the Commission’s proposal to amend the commentary to 85D1.2 to
clarify that offenses under 18 U.S.C. § 2250 are not “sex offenses.” This approach follows,
United States v. Goodwin, 717 F.3d 511, 518-20 (7th Cir. 2013), which is the majority rule by
court decision or government concession in most circuits and districts. Goodwin’s reasoning is
sound: failure to register is never “perpetrated against a minor” and thus can never be a “sex
offense.” Id.
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C. The Five Year Mandatory Minimum Term of Supervised Release Is More than
Adequate in SORNA Cases.

As to the Commission’s request for comment on what terms or conditions of supervised
release the guidelines should recommend for persons convicted of 18 U.S.C. § 2250, the
empirical evidence presented to the Commission at the March 2014 hearing shows that
defendants on supervision for failure to register should not be subject to more onerous conditions
of supervision than defendants convicted of other felony offenses.

The research presented to the Commission by Dr. Zgoba unequivocally shows that
persons who fail to comply with sex offender registration laws are not “more sexually dangerous
than their compliant counterparts.”® Noncompliance with registration requirements “reflects a
range of behaviors such as inadvertent noncompliance, confusion about requirements, poor-self-
management skills, a tendency toward rule violation, or outright rebellion against registration
mandates.” 1d. at 8.

All of that behavior can be addressed with shorter rather than longer terms of supervision.
Individuals with inadvertent noncompliance or who have poor self-management skills can be
taught life skills that will help them pay closer attention to registration requirements so that they
can comply.” Those with low education or intellectual disability can receive individualized
instruction about the registration process that will help them comply in the future.”™ Those who
are “rule breakers” or who are “rebellious” may benefit from additional supervision, but it should
be aimed at developing prosocial thinking with the kinds of cognitive-behavioral programs that
are the “bread and butter” of supervision for any defendant with anti-social attitudes no matter
what the crime.

To single out those defendants who fail to comply with registration laws for longer or
more strict conditions of supervision would involve a “greater deprivation of liberty than
necessary,” 18 U.S.C. § 3583(d), and could well be counterproductive. Sex offender registration
laws in and of themselves place tremendous burdens on those previously convicted of a sex
offense without supportive evidence showing that they increase public safety. They “have the
potential to impede community reentry by disrupting employment, housing, and prosocial

% Statement of Kristen M. Zgoba, Ph.D., Before the U.S. Sentencing Comm’n, Washington, D.C., at 3-4
(Mar. 13, 2014).

" The statute does not require that the prosecution show a wilful failure to register. 18 U.S.C. § 2250.
The failure need only be knowing.

™ The SORNA guidelines explain the registration requirements. Office of Justice Programs, Smart
Office, The National Guidelines for Sex Offenders Registration and Notification,
http://ojp.gov/smart/pdfs/final_sornaguidelines.pdf.
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relationships.” Zgoba, supra at 5. To add long periods of supervision on top of registration
requirements sets up a person for failure and would hinder rather than facilitate reentry for many
individuals.

The Center for Sex Offender Management sums up our point that lengthy terms and
intensive conditions, even for sex offenders, may well be counter-productive:

[M]yths about sex offenders and victims, inflated recidivism rates, claims
that sex offender treatment is ineffective, and highly publicized cases
involving predatory offenders fuel negative public sentiment and
exacerbate concerns by policymakers and the public alike about the return
of sex offenders to local communities. Furthermore, the proliferation of
legislation that specifically targets the sex offender population — including
longer minimum mandatory sentences for certain sex crimes, expanded
registration and community notification policies, and the creation of “sex
offender free” zones that restrict residency, employment, or travel within
prescribed areas in many communities — can inadvertently but
significantly hamper reintegration efforts.

Kelly Bonnar-Kidd, Sexual Offender Laws and Prevention of Sexual Violence or Recidivism, 100
Am. J. Public Health 412, 417-18 (2010) (quoting Center for Sex Offender Management,
Recidivism Among Sex Offenders (2009)).

Because reintegration, not punishment, is the proper purpose of supervision, Defenders
encourage the Commission to leave the length of the term up to the judgment of the court, which
IS in the best position to consider all of the circumstances surrounding the commission of the
offense, the particular defendant’s reentry needs, and the risk of recidivism. Supervised release
terms should be structured to the particular defendant. A one size fits all approach does not
foster reentry and is wholly incompatible with evidence-based community corrections
practices.”

"2 We also think it worth noting that the limited resources of U.S. Probation should not be wasted to
ensure compliance with sex offender registration laws. If a person released from supervision fails to
comply with registration requirements, the United States Marshals Service has a special program in place
to assist in locating and arresting these individuals. Additional grant money is available to local
jurisdictions to help enforce registration requirements. See Office of Justice Programs, Smart Office, The
National Guidelines for Sex Offender Registration and Notification 58-59 (2008),
http://ojp.gov/smart/pdfs/final_sornaguidelines.pdf. Hence, it is unnecessary to burden U.S. Probation
with the lengthy terms of supervision the Department of Justice suggests in its March 6, 2014 letter to the
Commission.
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VI. Conclusion

As always, we appreciate the opportunity to submit comments on the Commission’s
proposed amendments. We look forward to continuing to work with the Commission on matters
related to federal sentencing policy.

Very truly yours,

[s/ Marjorie Meyers

Marjorie Meyers

Federal Public Defender

Chair, Federal Defender Sentencing
Guidelines Committee
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Rachel E. Barkow, Commissioner
Hon. William H. Pryor, Commissioner
Jonathan J. Wroblewski, Commissioner Ex Officio
Isaac Fulwood, Jr., Commissioner Ex Officio
Kenneth Cohen, Staff Director
Kathleen Cooper Grilli, General Counsel
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My name is Neil Fulton, Federal Defender for the Districts of North and South Dakota. 1
would like to thank the Commission for holding this hearing and giving me the opportunity to
testify on behalf of the Federal Public and Community Defenders regarding how the guidelines
should address the statutory changes set forth in the Violence Against Women Reauthorization
Act of 2013 (VAWA).

l. The Purpose of VAWA and The Need for Caution

When considering whether and how to amend the guidelines in response to VAWA,
Defenders urge the Commission to consider (1) the purpose of the law; (2) the new law
enforcement tools that the Act itself provides, without any changes to the guideline; (3) the
absence of evidence about how these new tools will be used by prosecutors, received by judges
and impact the community; and (4) the potential for unintended consequences from potential
amendments, such as further complicating the guidelines, disrupting settled practices in resolving
charges of assault and sexual abuse that are not affected by VAWA, and increased sentence
disparity.

The Department of Justice, in consultation with tribal authorities, sought legislation in
three areas: (1) expanded tribal jurisdiction over certain offenses; (2) tribal court jurisdiction to
issue and enforce civil protective orders; and (3) three amendments to the federal assault statutes.
The amendments to the federal assault statutes were designed to cover situations where the
prosecution could not seek a sentence in excess of six months under pre-VAWA 2013 law:

(1) assaults by striking, beating, or wounding, which carried a maximum sentence of six months;
(2) assaults against spouses and domestic partners resulting in substantial bodily injury, which
were either capped at 6 months or not within federal jurisdiction if the perpetrator was an Indian;
and (3) assaults by strangling or suffocating, which were capped at 6 months in situations where
the victim suffered no external injury. DOJ did not propose changes to the assault statutes as
reflected in 18 U.S.C. 8 113(a)(1) (assault with intent commit sexual abuse) and § 113(a)(2)
(assault with intent to commit sexual abuse of a minor or ward or abusive sexual contact). Nor
did the Department or others complain that the penalties for existing felony offenses were too
lenient.

! See Letter of Ronald Weich, U.S. Dep’t of Justice to the Honorable Joseph R. Biden, Jr. (July 21, 2011),
http://www.justice.gov/tribal/docs/legislative-proposal-violence-against-native-women.pdf.
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VAWA provides DOJ with the three new statutes they requested to prosecute domestic
violence offenders. In addition, starting later this month, as authorized by VAWA, three tribes
will begin to “exercise special criminal jurisdiction over certain crimes of domestic and dating
violence, regardless of the defendant’s Indian or non-Indian status.”? In light of all that is not yet
known about how these tools will be used and the effects they will have on violence against
women in Indian country, we encourage the Commission to proceed cautiously. Specifically, we
urge the Commission to avoid treating an assault with intent to commit sexual abuse or abusive
sexual contact the same as a completed or attempted sexual abuse or abusive sexual contact
offense and to avoid any amendments that would pile onto existing guidelines specific offense
characteristics, which result in upward ratcheting, or additional cross-references, which confuse
guideline calculations and have often been criticized as a source rather than a solution to
unwarranted disparity.

1. 18 U.S.C. § 113(a)(1) Assault with Intent to Commit Aggravated Sexual Abuse and
Sexual Abuse; and
18 U.S.C. § 113(a)(2) Assault with Intent to Commit Sexual Abuse of a Minor or
Ward and Assault with Intent to Commit Abusive Sexual Contact

Defenders oppose the Commission’s proposed amendment to reference convictions under
18 U.S.C. 88 113(a)(1) and (a)(2) to Chapter 2A3 or to add specific offense characteristics or
cross-references to 82A2.2. Instead, Defenders suggest that the Commission establish either
(a) a new guideline for assault with intent to commit aggravated sexual abuse, sex abuse, sexual
abuse of a minor or ward, or abusive sexual contact; or (b) separate base offense levels in 82A2.2
that would apply if the defendant was convicted under 18 U.S.C. § 113(a)(1) (assault with intent
to commit a violation of section 2241 or 2242), or § 113(a)(2) (assault with intent to commit a
violation of section 2243 or 2244). This approach would allow for proportionate punishment,
greater than an aggravated assault, and lesser than that for actual or attempted sexual abuse or
abusive sexual contact. Clarity of application is a critical consideration as well. Lack of clarity
on the guideline calculation will lead to more trials and longer, more contested sentencing
hearings.*

For several reasons, a new standalone guideline, like the Commission did with assault
with intent to commit murder at 82A2.1, or alternative base offense levels in Chapter 2A2 are

2 DOJ Press Release, Justice Department Announces Three Tribes to Implement Special Domestic
Violence Criminal Jurisdiction Under VAWA 2013 (Feb. 6, 2014),
http://www.justice.gov/opa/pr/2014/February/14-ag-126.html.

® The percentage of sexual abuse cases that go to trial is already 336% greater than the average trial rate.
See U.S. Sentencing Comm’n, Sourcebook of Federal Sentencing Statistics, Tbl. 11 (2012) (13.1% of
sexual abuses went to trial in FY 2012 compared to 3% of all cases). The percentage of assault cases that
go to trial is also higher than the average. 1d. (8.1% v. 3%).
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preferable to referencing the offenses to Chapter 2A3. First, the legislative history of § 113 and
the sex offense provisions in Ch. 109A show that it would be a mistake to treat an assault with
intent to commit any of the specified sex offenses the same as a completed or attempted sexual
abuse or abusive sexual contact offense. Why Congress amended 18 U.S.C. § 113(a)(1) and
(@)(2) to include assaults with intent to commit certain sex offenses is unclear. In seeking to
amend the Federal Criminal Code as part of VAWA, DOJ did not identify any gap in the law
with regard to assaults with intent to commit sex offenses. Nor does the Senate report
accompanying the legislation explain the need for the amendment. The most that can be
discerned from legislative history is that assault with intent to commit sexual abuse or abusive
sexual contact is not the same as an attempt to commit sexual abuse or abusive sexual contact.
When Congress enacted Pub. L. 99-654, the Sexual Abuse Act of 1986, it deleted from § 113 the
reference to assault with intent to commit rape because the new chapter 109A proscribed
attempt. At that time, Congress stated that an “assault with intent to commit rape will always
constitute an attempt under new chapter 109A.”* With VAWA, Congress decided otherwise,
and decided to proscribe conduct that falls short of an attempted sexual abuse or abusive sexual
contact. It will take some time for data to develop on what these offenses entail, but the elements
and legislative history show it may punish conduct that does not result in any physical touching
and that does not amount to a substantial step toward commission of the underlying sex offense.
Hence, these new offenses should not be treated like a completed or attempted sex offense.
Because Congress placed them in the general assault statute, they should be treated like assaults.

Second, treating these new offenses as assaults rather than sex offenses would account for
aggravating conduct related to the nature of the assault that is not included in the sex offense
guidelines (e.g., discharge of firearm, use of dangerous weapon, and seriousness of any injury).
With the exception of 82A3.1(b)(4), none of the criminal sexual abuse guidelines contain
enhancements for the degree of bodily injury resulting from the conduct because the base offense
levels are predicated on there being an actual sexual act or sexual contact. °

Third, as the Issue for Comment 3(B)(1)-(6) illustrates, referring these new offenses to
Chapter 2A3 would raise a number of significant and challenging questions. These questions are

* Sexual Abuse Act of 1986, H.R. Rep. 99-594, 1986 USSCAN 6196, 6200 (1986).

® Referring these new offenses to Chapter 2A2 would also avoid the significant disparity created by the
cross-references set forth in 882A3.2 and 2A3.4. Although cross-references were meant to ameliorate the
effects of uneven plea bargaining, they have not done so. See United States Sentencing Comm’n, Fifteen
Years of Guidelines Sentencing 83 (2004). The application of cross-references often results in the
equivalent of conviction without notice, jury trial, admissible evidence, or proof beyond a reasonable
doubt. The Commission should cut back on the use of cross-references rather than amend the guidelines
in a way that would increase their use. See generally American College of Trial Lawyers, Proposed
Modifications to the Relevant Conduct Provisions of the United States Sentencing Guidelines, 38 Am.
Crim L. Rev. 1463, 1488-95 (2001).
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best addressed by treating the new assault offenses as assaults, rather than trying to merge them
with the sex abuse guidelines.®

A new guideline or alternative base offense levels set forth in 82A2.1 and/or §2A2.2, are
also preferable to adding a specific offense characteristic and/or cross-reference to 82A2.2. First
and foremost to me, as a practitioner in federal court, is that either approach would be less
disruptive to well-settled practice under §82A2.2, a guideline defense attorneys, prosecutors, and
judges understand and are accustomed to using. In addition, if the Commission were to add a
specific offense characteristic or cross-reference related to sexual intent, the defendant would not
have to be convicted of a sex-related offense under 8 113(a)(1) or (a)(2) for the enhancement or
cross-reference to apply. Under those circumstances, many cases containing a hint of a sexual
overtone would become much more complicated. An overly aggressive prosecutor or probation
officer could take what would normally be considered an assault and make it into something
worse based solely on the perceived state of mind of the defendant.

Take for example a case where the defendant was at a bar and sees his ex-girlfriend.
They begin to argue. When she goes to the bathroom, he follows her, pushes her inside the
bathroom, brandishes a broken beer bottle, and presses his body against hers. Another person
walks into the bathroom and interrupts the encounter. Such an encounter is an assault with a
dangerous weapon under 18 U.S.C. § 113(a)(3), but whether the defendant committed an assault
with the intent to commit sex abuse or abusive sexual contact is in the eye of the beholder. Some
prosecutors would charge it as both assault with a dangerous weapon and assault with intent to
commit sexual abuse. Some would charge it as assault with a dangerous weapon. In either
scenario, if the defendant entered a plea bargain to assault with a dangerous weapon, some
probation officers would undermine the bargain by pushing for a sexual assault enhancement or
cross-reference while others would not. Likewise, some judges would find evidence of intent
and others would not. The net result is increased disparity in sentencing for similar conduct and
more trials and contested sentencing hearings.’

To whatever guideline the Commission refers these new offenses, the base offense level
for assault with intent to commit a violation of § 2241 or § 2242 under 8§ 113(a) should be set at
16 and the base offense level for assault with intent to commit a violation of § 2241 or § 2242
should be set at 14. A base offense level of 16 would be 2 levels above the base for aggravated

® Because these new §§ 113(a)(1) and (a)(2) offenses should be treated as the assault offenses, none of the
provisions set forth in the Issue for Comment 3(B)(1)-(6) should be amended.

" And, as we have often emphasized, cross-references based upon conduct that the defendant has not been
convicted of undermine the protection of the Sixth Amendment. A prosecutor who knows they cannot
prove assault with intent to commit sexual abuse can charge the offense as an assault with a dangerous
weapon, but then push for higher penalty using a lower standard of proof.
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assault and would account for the mental state of intent to commit sexual abuse. Two levels
would be proportionate to the enhancement at §2D1.1(c)(1) (providing for 2-level enhancement
under 83A1.1(b)(1) where “the defendant committed, or attempted to commit, a sexual offense
against another individual by distributing, with or without that individual’s knowledge, a
controlled substance to that individual”). A base offense level 14 for the other offenses would
treat them the same as other aggravated assaults.

In no event should the base offense level for assault with the intent to commit aggravated
sexual abuse or sexual abuse be higher than 20. Anything greater than 6 levels higher than the
current base offense level under 82A2.2 would be grossly disproportionate to other offenses that
contain enhancements for actual sexual conduct. For example, 82A2.1(b)(1) provides a 2-level
increase for “serious bodily injury” as defined in 81B1.1. “Serious bodily injury” includes
“conduct constituting criminal sexual abuse under 18 U.S.C. § 2241 or § 2442.” USSG §1B1.1,
comment. (n.1(L)). See also §2A2.2(b)(3)(B) (5-level increase for “serious bodily injury” as
defined in 81B1.1); 82A4.1(b)(5) (6-level increase “if the victim was sexually exploited”);
82B3.1(b)(3)(B) (4-level increase for serious bodily injury as defined in §1B1.1);
82B3.2(b)(4)(B) (4-level increase for serious bodily injury as defined in §1B1.1);
82E2.1(b)(2)(B) (4-level increase for serious bodily injury as defined in 81B1.1);
82H4.1(b)(1)(B) (2-level increase for serious bodily injury as defined in 81B1.1); 82H4.2(b)(1)
(4-level increase for serious bodily injury as defined in §1B1.1); 82L.1.1(b)(7)(B) (4-level
increase for serious bodily injury as defined in §1B1.1); §2S1.1(b)(1)(B)(ii) (6-level increase for
money laundering where funds were proceeds of, or intended to promote sexual exploitation of a
minor).

I11.  General Observations About the Sentencing of Domestic Violence Offenders

As the Commission moves forward with these amendments and others related to
domestic violence, it should reject the myth that incarceration is the solution to the problem of
domestic violence. “There is no evidence that incarceration reduces recidivism among domestic
violence offenders as a whole.”® And in fact, offenders who are incarcerated have increased
odds of committing another domestic violence offense as well as a greater chance of committing
any type of offense.® To the extent that incarceration is effective for a subgroup of offenders, the
studies show that jail sentences and probation slightly lower the odds of recidivism, but prison
sentences do not.*°

® Thomas George, Wash. State Center for Court Research, Domestic Violence Sentencing Conditions and
Recidivism 4 (2010).

°1d. at 18.
10 Id
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Also relevant to the Commission’s decision is a 2010 review of domestic violence courts,
which showed that imprisonment does not form the cornerstone of efforts to combat domestic
violence. A review of “qualitative data suggested that use and enforcement of protection orders
and post disposition monitoring of compliance figure prominently in conceptualization of
accountability, whereas obtaining a conviction on the initial case or obtaining a sentence of
incarceration were not so often linked to the concept.”** “Only a very small percentage of courts
(5%) often or always imposed a sentence of incarceration longer than one year. One-third
usually imposed a sentence less than one year; and 2/3 imposed probation.”*?

The lesson from the states is that not all domestic violence offenders should be
incarcerated. Native Americans, in particular, need services that will help them overcome the
myriad problems on reservations that lead to violent behavior, including alcohol and drug abuse,
unemployment, extreme poverty, and mental health conditions. Supervisory terms that help
offenders get their lives in order would better serve this population than lengthy periods of
incarceration that will only make reentry more difficult.

IV. 18 U.S.C. § 113(a)(4) Assault by Striking, Beating, or Wounding

The Commission proposes referencing 18 U.S.C. § 113(a)(4), which is now a one year
rather than six month misdemeanor, to 82A2.3. Defenders have no objection to this proposal.

V. 18 U.S.C. 8 113(a)(7) Assault Resulting in Substantial Bodily Injury to Spouse,
Intimate Partner, or Dating Partner

The Commission sets forth two options that would broaden the scope of the 4-level
enhancement at 82A2.3(b)(1)(B). Option 1, which would provide for an enhancement where the
offense resulted in substantial injury to a spouse or intimate partner or dating partner, is more
consistent with congressional intent than Option 2, which would expand the enhancement to all
cases where an offense resulted in substantial bodily injury. When Congress amended
8 113(a)(7) it meant to fill a narrow gap in existing law, which capped at six months the sentence
for bodily injury falling short of serious bodily injury and which afforded no Federal jurisdiction
over an Indian who committed such an offense against a spouse, intimate partner, or dating
partner.™® Had Congress intended an assault against these victims to be treated the same as one
against any person who suffered an injury like a broken finger in a bar room brawl, it could have

11 Melissa Labriola, A National Portrait of Domestic Violence Courts 31 (2010),
http://www.ncdsv.org/images/CenterCourtinnov_NatlPortraitDVCourts_12-2009.pdf.

121d. at 46.

3 D0OJ, Questions and Answers on Proposed Federal Legislation to Help Tribal Communities Combat
Violence Against Native Women, at 9, attached to Weich, supra note 1.
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easily said so. In the absence of any empirical evidence showing a need to increase penalties for
defendants who have committed a misdemeanor assault resulting in substantial bodily injury, the
Commission should not expand the enhancement to cover any person other than spouses,
intimate partners, or dating partners. If a case emerges that involves vulnerable victims other
than those covered by § 113(a)(7), then §83A1.1 is available to enhance the sentence.

This offense should not be referenced to §82A6.2. Section 2A6.2 covers offenses that
require a specific intent to Kill, injure, harass, or intimidate or that involve intentional violations
of protective orders. A person who acts with such specific intent is more culpable than one who
commits a general intent assault crime. Moreover, referring a § 113(a)(7) offense that involves a
spouse, intimate partner or dating partner to 82A6.2 while referring the same offense involving a
minor child to §2A2.2 would result in disproportionate penalties. No legitimate reason exists to
punish more harshly a person who pushed a spouse onto the floor and unintentionally dislocated
the spouse’s shoulder than one who committed the same act with the same resulting injury
against a young child. **

VI. 18 U.S.C. 8 113(a)(8) Assault of a Spouse, Intimate Partner, or Dating Partner by
Strangling or Suffocating

The Commission proposes to reference § 113(a)(8) to §2A2.2 and to amend the
commentary to §2A2.2 to provide that the term “aggravated assault” includes an assault
involving strangulation, suffocation, or an attempt to strangle or suffocate. This option puts
§ 113(a)(8) on a par with the ten year felonies at § 113(a)(6) for assault resulting in serious
bodily injury and at 8113(a)(3) for assault with a dangerous weapon. While we agree that a
reference to 82A2.2 is more appropriate than a reference to 82A2.3, we oppose the two proposed
options to add an additional enhancement where the offense involved strangling, suffocating, or
attempting to strangle or suffocate.

Defenders do not believe that either of the two options is appropriate because referencing
8 113(a)(8) to 82A2.2 alone provides a sizable increase in the sentence that was available pre-
VAWA 2013. Before the addition of § 113(a)(8) to the federal assault statute, prosecutors could
only seek a six month sentence in cases involving strangling or suffocating where no serious
bodily injury occurred. As a felony assault referenced to §2A2.2, a crime involving strangling or
suffocating or an attempt to do so would carry a sentence more than twice that for simple assault
— 10 to 16 months for a first offender who receives acceptance of responsibility (base offense
level of 14 minus 2). In cases where the offense involved bodily injury, the offense level would
increase anywhere from 3 to 7 levels depending upon the degree of injury.

If the Commission were to reference the offense to §2A6.2, the base offense level should be set at 11,
which would be consistent with the final offense level that would apply under 82A2.3 if the offense
resulted in substantial bodily injury to a minor.
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If the Commission wants to increase the sentence even more, then Option 1, with an
enhancement of 3 levels, would be better than Option 2 because it would put strangling or
suffocating that would not otherwise warrant an enhancement under subsection (b)(3) on par
with the 3-level enhancement for bodily injury. To do any more than that would create a sizable
unwarranted disparity because the guidelines would then treat an assault that may have involved
recklessly impeding a person’s breathing for a matter of seconds the same as an assault that
resulted in a broken jaw that had to be wired shut. To lessen the disparity, although not eliminate
it, it would be better to allow the existing enhancements in 82A2.2(b)(3) for the degree of bodily
injury to apply to § 113(a)(8) cases that rise above the 3 levels for bodily injury.*® To avoid
disproportionate punishment from “factor creep,” a cap should also be placed on the cumulative
effect of the enhancements under 82A2.2(b)(2) and (3), just as currently exists in 82A2.2(b)(3).

We are gravely concerned about the potential for a greater enhancement or the proposal
to reference § 113(a)(8) to 82A6.2, which carries a base offense level 4 levels higher than
82A2.2. Persons who commit crimes in Indian country or federal enclaves should not be
punished more harshly than their state counterparts. DOJ itself recognized that the available
sentences for crimes committed in Indian country should be in line with the types of sentences
available in state court.’® Over the past several years, numerous states have enacted laws
directed at strangulation. Commentators have noted how “specialized strangulation laws are
working and becoming a valuable law enforcement tool to address domestic violence cases, even
when the identified offenses are charged as misdemeanors.”*” A New York study found that
2,300 charges were filed against perpetrators in New York in just fifteen weeks after the law
passed. Of those, 83% were misdemeanor charges and 17% felonies. “Nevertheless, the study
found that perpetrators who had previously avoided any punishment because of a lack of visible
injuries were now facing criminal sanctions for their life-threatening behavior. Researchers
concluded, as they have in many states, that the previous gap in the law, between no charges and

15 1f the Commission were to add an enhancement for strangulation or suffocation to §2A2.2, it should be
limited to an assault committed against a spouse, domestic partner, or dating partner. Defenders see very
few cases involving “strangulation,” but chokeholds and strangleholds are used in martial arts, combat
sports, self-defense, and military hand to hand combat applications. Wikipedia, Chokehold,
n.wikipedia.org/wiki/Chokehold. If an assault involving a chokehold actually results in injury, then the
guidelines have five levels of enhancements to account for those injuries. It would be a strange result for
a person involved in a brawl to receive a greater sentence for using a chokehold that results in no bodily
injury than a person who punches a person in the face and gives him a black eye.

1 DOJ, Questions and Answers on Proposed Federal Legislation to Help Tribal Communities Combat
Violence Against Native Women, at 9, attached to Weich, supra note 1.

7 Gael Strack & Casey Gwinn, On the Edge of Homicide: Strangulation as a Prelude 4 (2011),
http://www.familyjusticecenter.org/Strangulation/On%20Edge%200f%20Homicide.pdf.
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murder charges, was now being rectified by this innovative intervention tool.”*® The New York
study shows that having a specialized law available to prosecute these cases is more important
than the length of imprisonment.*®

Minnesota’s experience is also worth noting, particularly because Minnesota is a
jurisdiction that also prosecutes crimes in Indian country. Minnesota has a felony domestic
assault by strangulation statute. Minn. Stat. § 609.2247 (2008). Unlike the federal statute that
only requires reckless conduct, the Minnesota statute requires that the defendant intentionally
impede normal breathing or circulation of the blood. The maximum term of imprisonment in
Minnesota is three years. Id. From 2010-2012, 826 offenders in Minnesota were sentenced for
Domestic Assault by Strangulation.”® Of those, 75 (9%) received a prison term, 686 (83%)
received jail as a condition of probation, and 65 (8%) received a non-incarceration sentence.?
For the offenders who received a jail term as a condition of probation, the terms ranged from 54
to 209.4 days, with an average term of 75.5 days. In contrast, the least onerous of the
Commission’s proposal — option 1 [base offense level of 14 plus 3] — would result in a final
offense level of 14 for a first offender who pleads guilty and receives a 3-level reduction for
acceptance of responsibility. That places the person in Zone D, with a guideline range of 15 to
21 months. No purpose of sentencing justifies a decision to subject primarily Native American
federal defendants, who already face felony convictions, to significantly longer sentences than
their state counterparts who face misdemeanor convictions and minimal jail time.?

VIl. Length and Conditions of Supervision in Domestic Violence Cases

The Commission requests comment on whether the guidelines should provide additional
guidance on the imposition of supervised release in domestic violence cases. As a threshold
matter, we are concerned that the Commission’s question seems to presuppose that all domestic
violence offenders will be sentenced to a term of imprisonment and subject to supervised release.

¥1d.

19 See also Archana Nath, Survival or Suffocation: Can Minnesota's New Strangulation Law Overcome
Implicit Biases in the Justice System?, 25 Law & Ineq. 253, 273 (2007) (creation of a felony strangulation
statute “increases the likelihood that actors in the legal system will at least inquire into the issue of
strangulation, and perhaps even be convinced that training should be conducted in their offices, police
stations and courtrooms™).

2 Minnesota Sentencing Guidelines Commission, Domestic Assault by Strangulation: Sentenced 2010-
2012 (2014) (attached as Exhibit A).

2,

22 If the Commission were to refer this new strangulation offense to §2A6.2, it should set the base offense
level at 14 if the defendant is convicted under § 113(2)(8).
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We disagree with this premise. Probation should be considered an appropriate sentence for some
of these cases.?

In any event, we do not believe that the Commission should set forth any special
guidance for domestic violence cases because each offender has different needs that must be met
during supervision, and each district has different resources available to meet those needs.
Moreover, no consensus has emerged, even in domestic violence courts, as to the appropriate
conditions of supervision.?*

A recent study of sentencing conditions in domestic violence cases concluded that “[n]ot
all forms of [supervision] may be equally effective, and [supervision] requirements and
processes may need to be tailored to offenders’ unique circumstances.”® The research literature
concludes that some individuals may respond to certain interventions while others will not. The
response to interventions may depend upon the individual’s motive to change and the strength of
his or her social bonds.?® In addition, the majority of domestic violence perpetrators “witnessed
or experienced parental violence, community violence, or multiple traumas.”?’ Abusive men
also have higher incidences of head injury or traumatic brain injury than males in the general
population.?® Because each person has unique problems that contributed to commission of the
offense, the treatment conditions must be tailored “to the differences in kinds of violence and
underlying disorders.”®® We also see situations where both partners committed an assault against
each other and were sentenced with conditions that helped both obtain needed services. Given
these considerations, the decision to impose conditions must be case-specific and should be left
up to the judge after considering the views of probation, the parties, and any relevant experts.

%% Research shows the most promising interventions with domestic violence offenders involve victim
oriented treatment and a philosophical shift away from punishment. Victim oriented treatment is
“designed to be emotional and engaging and change the focus from blame, judgment, and personal
deficits of offenders to one in which the focus is on the harm caused to victims and society.” George,
supra note 8, at 23. “In addition, a change in philosophy from threats of punishment and frequent
monitoring to one of reinforcing positive change. . . may be a necessary component of effective
intervention.” 1d. at 24.

2 Labriola, supra note 11, at 44.
% George, supra note 8, at 24.
%d. at 22.

27 Judith Siegel, An Expanded Approach to Batterer Intervention Programs Incorporating Neuroscience
Research, 14 Trauma, Violence & Abuse 295 (2013).

21d. at 297.
21d. at 299.
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VIIl. The Major Crimes Act

Because we disagree with the proposal to reference any of the offenses under § 113 to
82A6.2, no amendment to the references in Appendix A for offenses under 18 U.S.C. § 1153 is
necessary. If the Commission disagrees and decides to reference 88 113(a)(7) or (a)(8) to
82A6.2, then the references for § 1153 should be corrected. As to the issue for comment on what
Appendix references are appropriate for 18 U.S.C. § 1152, the answer is none. Section 1152 is a
jurisdictional provision that does not define a crime. Its presence in the Appendix is
unnecessary.



MINNESOTA SENTENCING GUIDELINES COMMISSION

III. Domestic Assault by Strangulation: Sentenced 2010-2012

Minnesota Sentencing Guidelines Commission (MSGC) monitoring data are offender-based, meaning cases
represent offenders rather than individual charges. Offenders sentenced within the same county in a one-
month period are generally counted only once, based on their most serious offense.

Information Requested: I'm interested in learning more about state sentences for DV strangulation. Since
Minnesota is known for its statute, I'm particularly interested in MN sentences. Is there any way | could get
data on the length of sentences in these cases for the last three years?

Note: For more information on assault offenses, see the MSGC annual Assault Offenses and Violations of
Restraining Orders report.

History: In 2005, the Legislature made it a felony to assault a family member or household member by
strangulation. Prior to the enactment of domestic assault by strangulation, this type of criminal behavior may
have been categorized and charged under other felony assault offenses, such as domestic assault and third-
and fifth-degree assault. The number of offenders sentenced for this offense quickly climbed to 315 offenders
in 2007, then decreased and hovered around 260 offenders from 2009-2011. In 2012 the number sentenced
increased to 298. Even the decrease in fifth-degree assault, for which we have seen the most dramatic
decrease of 36 percent from 112 offenders in 2006 to 72 offenders in 2012, does not involve a large enough
caseload to have contributed to the majority of the increase in domestic assault by strangulation offenses.
Therefore, it is likely that these are primarily cases that would not have been felony offenses before the
statutory change.

Analysis:
e Sentenced 2010-2012
o Domestic Assault by Strangulation under Minn. Stat. § 609.2247

From 2010-2012, 826 offenders were sentenced for Domestic Assault by Strangulation under Minn. Stat. §
609.2247. Domestic Assault by Strangulation is a Severity Level 4 offense, therefore the presumptive
disposition for an offender with a criminal history score of 4 or more is commitment to the Commissioner of
Corrections. Of the 826 offenders sentenced, 734 (89%) had a presumptive stayed sentence and 92 (11%)
were presumptive commitments to the Commissioner of Corrections. Table 1 displays the dispositional
departure rate for these offenders by criminal history score.

Table 1: Dispositional Departure Rates for Domestic Assault by Strangulation by
Criminal History Score: Sentenced 2010-2012

CI:—Irilgt"or;sl Seg%t:éed Presumptive Dispo.sition Dlst)c?)ilqtr:q()ipn?(large?p?‘?;;ure Dlsposg;r:/a:)ln[l)ye)parture
Score Stay Commitment None Mitigated None Aggravated
0 400 400 (100%) 0 (0%) - - 399 (100%) 1 (0%)

1 157 157 (100%) 0 (0%) -- -- 156 (99%) 1 (1%)

2 119 119 (100%) 0 (0%) - - 114 (96%) 5 (4%)

3 58 58 (100%) 0 (0%) - - 53 (91%) 5 (9%)

4 32 0 (0%) 32 (100%) 18 (56%) 14 (44%) - -

5 29 0 (0%) 29 (100%) 21 (72%) 8 (28%) -- --
6+ 31 0 (0%) 31 (100%) 24 (T7%) 7 (23%) - -
Total 826 734 (89%) 92 (11%) 63 (69%) 29 (31%) | 722 (98%) 12 (2%)

Source: MSGC Monitoring Data 1/23/2014 1



Table 2 displays durational departure rates for Domestic Assault by Strangulation by criminal history score. Of
the 75 offenders who received prison, 22 (29%) received a mitigated durational departure from the
presumptive sentence. Only 2 (3%) received an aggravated durational departure.

Table 2: Durational Departure Rates for Domestic Assault by Strangulation by Criminal
History Score: Sentenced 2010-2012

Criminal History | Executed Prison Sentence Durational Departure (prison only)
SIEEE No Yes None Mitigated Aggravated
0 399 (100%) 1 (0%) 0 (0%) 0 (0%) 1 (100%)
1 156 (99%) 1 (1%) 0 (0%) 1 (100%) 0 (0%)
2 114 (96%) 5 (4%) 2 (40%) 3 (60%) 0 (0%)
3 53 (91%) 5 (9%) 2 (40%) 3 (60%) 0 (0%)
4 14 (44%) 18 (56%) 13 (72%) 5 (28%) 0 (0%)
5 8 (28%) 21 (72%) 17 (81%) 3 (14%) 1 (5%)
6+ 7 (23%) 24 (T7%) 17 (71%) 7 (29%) 0 (0%)
Total 751 (91% 75 (9%) 51(68%) | 22 (29%) 2 (3%)

Table 3 displays the average pronounced prison sentence and average pronounced jail sentence where jail
was a condition of probation, for this offense by criminal history score. In total, Domestic Assault by
Strangulation had an average pronounced prison sentence of 23 months and an average pronounced jail term
of 75 days.

Table 3: Avg. Pronounced Prison and Jail Sentence by Criminal History Score:
Sentenced 2010-2012

Criminal | Presumptive Executed Prison Sentence Jail as a Condition of Probation
History Duration Avg. Pronounced Number Avg. Pronounced Number
Score (months) Sentence (months) | Sentenced Sentence (days) Sentenced

0 12.03 24.0 1 54.0 366
1 15 12.03' 1 80.0 144
2 18 15.6 5 93.2 99
3 21 16.2 5 111.6 49
4 24 20.3 18 172.9 13
5 27 24.7 21 178.9 8
6 30 27.5 24 209.4 7
Total -- 23.2 75 74.5 686
112.03= 12 months and 1 day
Source: MSGC Monitoring Data 1/23/2014
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My name is Molly Roth and | am an Assistant Federal Public Defender for the Western
District of Texas (San Antonio). | thank the Commission for holding this hearing and giving me
the opportunity to testify on behalf of the Federal Public and Community Defenders regarding
the proposed amendment to change how the base offense levels in the Drug Quantity Table
incorporate the statutory mandatory minimum penalties and issues surrounding marijuana
cultivation on public lands and private property.

Drug Quantity Table

The Commission’s proposal to reduce the Drug Quantity Table offense levels by two
could be the most significant improvement in the history of the guidelines. Defenders strongly
support changes in the Drug Quantity Table, and applaud the Commission for proposing to
reduce the effect of quantity on sentence lengths.

This proposal is firmly rooted in the Commission’s duty to (1) establish policies that
“assure the meeting of the purposes of sentencing,” (2) formulate guidelines “to minimize the
likelihood that the Federal prison population will exceed the capacity of the Federal prisons™;?
and (3) promulgate guidelines that are “consistent with all pertinent provisions of any Federal

statute.”®

Most defendants whose sentences are based upon the Drug Quantity Table are not drug
kingpins or major traffickers, but individuals with a lower level of involvement in drug offenses.
Many have little or no criminal history and few are involved with firearms or violence. They
often need education and drug treatment. The Commission’s proposed amendment to the Drug
Quantity Table would still provide significant punishment, while better accounting for individual
culpability, deterrence, treatment needs, and the overall seriousness of the offense. By
permitting defendants to return home to their families and communities a bit sooner — on average
11 months — reducing sentences would help lessen the destabilizing effect of incarceration on
families and communities.

Reducing the Drug Quantity Table level would also give full effect to the Fair Sentencing
Act of 2010 (FSA). Many crack cocaine defendants have not benefitted from reduced guideline
ranges because, when implementing the FSA, the Commission undid the 2-level reduction for
crack made by a 2007 amendment. And some non-crack defendants saw their sentences increase
under the FSA because the guidelines continued to set the statutory mandatory minimum
triggering quantities at 26 and 32 while adding several aggravating factors, including ones like
maintaining a premise for the purpose of manufacturing or distributing a controlled substance.

128 U.S.C. § 991(b)(1)(A).
228 U.S.C. § 994(q).
28 U.S.C. § 994(a).
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Without a 2-level reduction in the Drug Quantity Table for all drug types, the FSA’s goal to
better target prison resources cannot begin to be realized.

Reducing the Drug Quantity Table by two levels also would help alleviate prison
crowding with no additional risk to public safety. The best evidence that the Commission’s
proposal presents no risk to public safety is found in the Commission’s findings that the
recidivism rates of persons who received a sentence reduction under the retroactive application
of the 2007 Crack Cocaine Amendment did not differ in any meaningful way from the
recidivism rates of a comparison group of released inmates.*

The Commission’s proposal is a positive and significant step in the right direction. We
believe that the Commission should amend the Drug Quantity Table without increasing the
existing specific offense characteristic or adding new ones because existing statutory and
guideline provisions adequately account for more serious conduct. We encourage the
Commission to make some additional changes to fully and consistently implement the minus-two
principle and to bring the guidelines’ recommendations in line with the statutory purposes of
sentencing in a larger number of cases. The Commission’s analysis shows that the
recommended sentences for 30 percent of individuals convicted of a drug offense would not be
reduced under the amendment as proposed.®> Defendants with the largest and smallest amounts
of drugs would receive no reduction under the proposed Drug Quantity Table. Nor would
defendants subject to various offense level floors. We offer additional reasons why the
Commission should reset the upper limit of the Drug Quantity Table and lower to level 10 the
floor at level 12.

We also offer two suggestions for departure provisions that would help ensure that the
drug guideline better tracks the purposes of sentencing: (1) a departure when the weight of the
mixture or substance containing a detectable amount of a drug over-represents the actual dosages
that are involved and the seriousness of the offense; and (2) a departure when quantity overstates
the defendant’s role in the offense.

Marijuana Cultivation

Defenders encourage the Commission to avoid the culture war over the legalization of
marijuana and how to address problems associated with marijuana cultivation. Persons caught
up in marijuana growing operations on public land are typically farmers and others hired to tend

* USSC, Recidivism Among Offenders with Sentence Modifications Made Pursuant to Retroactive
Application of 2007 Crack Cocaine Amendment 2 (2011) (hereinafter Recidivism 2007 Crack
Amendment).

> Louis Reedt, USSC, Presentation to the U. S. Sentencing Commission: Analysis of Drug Trafficking
Offenders Table 5 (Jan. 2014) (PDF slideshow and speaker notes).
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the crops or provide food and supplies to the growers. They are not the financiers. The
guidelines and statutes contain numerous provisions that provide for incremental punishment in
cases involving pesticides or environmental damage, and no more are needed.

DRUG QUANTITY TABLE

l. Reducing Offense Levels in the Drug Quantity Table Would Better Serve the
Purposes of Sentencing.

The Commission’s proposed changes to the Drug Quantity Table are a significant step
toward bringing the drug guidelines nearer to recommending sentences in compliance with 18
U.S.C. 8 3553(a). The Commission estimates that about 70 percent of defendants sentenced
under the Drug Quantity Table would benefit, with reductions of sentences averaging eleven
months. Any of us can imagine what eleven more months of freedom, friends, and family would
mean.

To determine who might be affected by the proposed changes, we looked to the past to
see who would have benefited had the changes been in effect earlier. We examined data on
nearly 25,000 defendants sentenced in FY2012 for whom the Commission received full
documentation, and whose primary sentencing guideline was linked to the Drug Quantity Table
and thus might have benefitted if the minus-two proposal had been applicable to them.®
Significantly, many are not career or repeat offenders. The majority of these defendants (53%)
were in Criminal History Category I, and 21 percent had no evidence of any prior contact with
the criminal justice system. And few are violent. Only 15 percent were sanctioned for having a
weapon during their offense, and almost all of these merely possessed it. Just 28 defendants
(.1%) received a seven-year increase under 18 U.S.C. § 924(c) for brandishing a firearm, and just
44 (.2%) received a ten-year increase, either for discharging a weapon or possessing a more
dangerous type of weapon. Only 89 (.37%) of the 23,758 defendants sentenced under USSG
82D1.1in FY2012 received the 2-level increase under (b)(2) for having “used violence, made a
credible threat to use violence, or directed the use of violence.” Just 6.6 percent received any
increase for playing an aggravating role in the offense, and only .4 percent received a super-
aggravating adjustment under §2D1.1(b)(14).

As might be expected, many of these defendants faced significant obstacles before their
involvement in crime. Almost half (48%) had less than a high school education, while just 2
percent were college graduates. While most defendants are male, 12.8 percent were women.
Most of these defendants are U.S. citizens (69%) or resident aliens (7%), but just over 20 percent
are non-citizens (21%) or of unknown status (2%). Assuming they receive full credit for good

® USSC, FY 2012 Monitoring Dataset.
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time while in prison, the best estimate is that 43 percent of these individuals will be in prison
past their fortieth birthday, an age well beyond the most crime-prone years. Barring some form
of early release, 18 percent will be in prison at age 50, and 5 percent at age 60.’

A. The proposed drug quantity table would better track individual culpability.

The current drug guideline recommends sentences for most defendants that exceed the
levels Congress intended for various functional roles.® Commission research has consistently
shown that most drug defendants in federal court are not “serious” or “major” drug dealers but
are actually low-level players like street dealers, couriers, and mules.® Yet most of these
individuals receive sentences that Congress intended for managers or kingpins.*®

The Commission’s reports on cocaine sentencing show, as have previous Commission
reports, Working Group Reports, and outside research,* that the quantity thresholds — even as

" The Inspector General has noted how the increasing number of elderly inmates presents a growing
challenge for the federal prison budget. Michael Horowitz, Inspector General, Top Management and
Performance Challenges Facing the Dep’t of Justice — 2013 (Dec. 11, 2013),
http://www.justice.gov/oig/challenges/2013.htm#1.

® The Addendum to this testimony sets forth some of the history of the Drug Quantity Table and how
Congress intended quantity to serve as a proxy for role in the offense.

® The Commission’s 2007 Cocaine Report noted that “[a]s in 2000, the function category with the largest

proportion of powder cocaine offenders remains couriers/mules (33.1%) and for crack cocaine offenders,

street-level dealers (55.4%).” USSC, Report to the Congress: Cocaine and Federal Sentencing Policy 19
(2007) (hereinafter 2007 Cocaine Report).

105ee USSC, Report to the Congress: Cocaine and Federal Sentencing Policy 7 (2002) (hereinafter 2002
Cocaine Report) (reviewing legislative history that describes “Congress’s intent to establish two-tiered
mandatory minimum penalties for serious and major traffickers”); 2007 Cocaine Report, supra note 9, at
28-29 (showing that “[e]xposure to mandatory minimum penalties does not decrease substantially with
offender culpability as measured by offender function”).

Y n the early years of guideline implementation, the Commission sponsored several Working Groups
and Task Forces that found quantity fails to properly track role and culpability. See, e.g., USSC, Role in
the Offense Working Group Report 7-8 (1990) (finding that application of role adjustments do not depend
upon the quantity or type of drugs involved); USSC, Report of the Drug Working Group Case Review
Project 8-14 (1992) (in reviewing data to support mitigating role cap, quantity was not among factors
bearing on whether mitigating role adjustment applied).

One task force reached such controversial recommendations that it never published a report. The
controversy appeared to center on the political ramifications of the recommendations, not the factual
basis. Deborah W. Denno, When Bad Things Happen to Good Intentions: The Development and Demise
of A Task Force Examining the Drugs-Violence Interrelationship, 63 Alb. L. Rev. 749, 761 (2000)
(discussing unpublished report recommending that the Commission revisit the role of quantity in
determining offense levels because “(1) drug quantity was viewed to be an inaccurate gauge of an
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revised by the FSA — are too low and result in many mid-level and low-level individuals being
treated like wholesalers or even kingpins. In the 2007 report, 20 percent of powder cocaine
street level dealers were attributed with amounts triggering a five-year mandatory minimum
sentence and 12 percent had amounts triggering penalties of 10 years or more.*? The powder
cocaine thresholds in effect for these individuals were the same that remain in the Drug Quantity
Table today.

Findings for other individuals with low-level involvement in powder cocaine offenses
were even more striking. Only 19 percent of couriers or mules had amounts below the five-year
level, while 27 percent had amounts exposing them to five-year minimums and 54 percent had
amounts exposing them to ten years or more. Among renters, loaders, lookouts, enablers, users,
and the other lowest level participants, only 25 percent were below the five-year threshold, 14
percent were between five and ten years, and 61 percent were attributed with amounts at the ten-
year level or higher. In other words, the current linkage between drug quantity and base offense
levels assigns these low-level individuals to the wrong severity level more often than the correct
one, under Congress’s own rationale for quantity-based drug sentencing.™

The report also shows that even the increased quantity thresholds under the FSA and the
emergency amendment remain too low to prevent many individuals involved in crack offenses
from being subject to penalties more severe than necessary or than Congress intended. For
example, 28 percent of street-level dealers, 31 percent of couriers or mules, and 45 percent of
loaders, lookouts, users, and other low-level individuals were held accountable for more than 50
grams. Even under the FSA thresholds, these amounts would subject these individuals to base

individual’s culpability; and (2) drug quantity was considered to cause the most injustice in sentencing for
low-end individuals who held a minor role in large quantity drug offenses”).

129007 Cocaine Report, supra note 9, at 28-30, Figure 2-12.

13 Some of these individuals were exempted from the mandatory penalty by the safety-valve and received
downward adjustments for the safety-valve, acceptance of responsibility, or role. But many continued to
be sentenced far above the level Congress deemed appropriate. Figure 2-14 in the 2007 Cocaine Report
shows the average length of imprisonment for individuals involved in powder and crack cocaine offenses
after guideline adjustments, departures, and reductions for cooperation. Id. at 30. Unfortunately it is not
possible from averages to determine the number or percentage of individuals who receive sentences more
severe than Congress intended. The data show, however, that the average sentence imposed on powder
cocaine couriers was 60 months (the sentence intended for wholesalers), while the average sentence for
renters, loaders, etc. was 93 months. To obtain these averages many individuals were necessarily
sentenced far above the levels Congress intended for their roles. These sentences were obtained under the
same Drug Quantity Table threshold amounts currently in effect.
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offense levels of at least 26 with guideline ranges for first offenders of at least 63 months — the
sentence length intended for wholesalers, not low-level individuals.**

Reducing the Drug Quantity Table by two levels, while not solving all the problems with
the lack of relationship between drug quantity and culpability,*® would reduce the frequency of
the guidelines recommending excessive terms of imprisonment in the majority of cases.

B. The proposed drug quantity table would better reflect the empirical evidence on
specific and general deterrence, as well as allow for appropriate substance abuse
treatment.

Deterrence is an important goal of criminal justice, but empirical research has shown that
the very threat of prosecution, the certainty of detection, and the swiftness of the sanction are
more important than the severity of punishment. Marginal decreases in punishment, like that
represented by two offense levels, are unlikely to reduce any deterrent effect of punishment.®
Most individuals who commit crime do not believe they will be caught, and are not aware of the
precise punishments applicable to their crimes if they are caught. Because many drug offenses
are driven by addiction or economic circumstances, they are particularly resistant to punishment
based deterrence.

The present Drug Quantity Table also does not identify those individuals in need of
lengthier incapacitation to “protect the public from further crimes of the defendant.”*” The
guidelines take account of recidivism risk with the criminal history score, not the offense level.
Indeed, Commission research has demonstrated that higher offense levels are not correlated with
increased risk of recidivism.*® Individuals convicted of drug offenses actually have lower rates

% 1d. at 29, Figure 2-13.

' Eric L. Sevigny, Excessive Uniformity in Federal Drug Sentencing, 25 J. Quant. Criminology 155, 171
(2009) (Drug quantity “is not significantly correlated with role in the offense.”).

18 see Andrew von Hirsch et al., Criminal Deterrence and Sentence Severity: An Analysis of Recent
Research (1999); Michael Tonry, Purposes and Functions of Sentencing, 34 Crime & Justice: A Review
of Research 28-29 (2006).

718 U.S.C. § 3553(a)(1)(C).

8 ussc, Measuring Recidivism: The Criminal History Computation of the Federal Sentencing
Guidelines 13 (2004) (“There is no apparent relationship between the sentencing guideline final offense
level and recidivism risk.”) (hereinafter Measuring Recidivism); Recidivism 2007 Crack Amendment,
supra note 4, at 2. See also Neil Langan & David Bierie, Testing the Link Between Drug Quantity and
Later Criminal Behavior among Convicted Drug Offenders, (2009) (paper presented at the American
Society of Criminology’s annual meeting in Philadelphia), available at
http://www.allacademic.com/meta/p372733_index.html.
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of recidivism than those convicted of other types of offenses.® And the Commission’s
experience with individuals convicted of crack cocaine offenses who benefitted from the
previous 2-level reduction shows that short decreases in length of imprisonment are not
associated with increases in recidivism rates.*

Drug trafficking offenses, like other vice crimes driven by consumer demand, are
particularly wasteful choices for a crime control strategy based on lengthy incarceration of
sellers. As agents with the DEA and FBI have reported to the Commission, any dealers who are
incarcerated are quickly replaced by others vying for their market share.”* To paraphrase one
distinguished criminologist: “Lock up a rapist and there is one less rapist on the street. Lock up
a drug dealer and you’ve created an employment opportunity for someone else.”??

Finally, the offense levels provided in the Drug Quantity Table, which result in guideline
ranges falling within Zone D of the sentencing table for over 90 percent of defendants, do not
meet “in the most effective manner,” the treatment and training needs of defendants.?® The
Bureau of Prisons has strict eligibility criteria for its residential abuse treatment program.** And
it has not yet met the goal of providing a full twelve month sentence reduction for those inmates
who meet the even stricter eligibility requirements for early release.?® BOP offers drug
education to a greater number of inmates, but those programs do not meet the needs of inmates
with chronic substance abuse disorders.?® Research has shown that only 15.7 percent of federal

19 Measuring Recidivism, supra note 18, at 13 (finding lowest recidivism rates for defendants sentenced
“under fraud, 82F1.1 (16.9%), larceny, §2B1.1 (19.1%), and drug trafficking, §2D1.1 (21.2%)”).

20 Recidivism 2007 Crack Amendment, supra note 4, at 10, Table 2.

2L ussc, Special Report to the Congress — Cocaine and Federal Sentencing Policy 68 (1995) (DEA and
FBI reported dealers were immediately replaced).

22 paul Hofer & Courtney Semisch, Examining Changes in Federal Sentence Severity 1980-1988, 12 Fed.
Sent. Rep. 12, 15 (1999) (quoting Alfred Blumstein).

218 U.S.C. § 3553(a)(2)(D).

2 us. Dep’t of Justice, Federal Bureau of Prisons, Program Statement 5330.11, ch. 2 (Mar. 16, 2009);
Alan Ellis & Todd Bussert, Looking at the BOP’s Amended RDAP Rules, 26 Crim. Just. 37 (2011).

% Federal Bureau of Prisons FY 2014 Budget Request, Hearing before U.S. House of Rep. Comm. on
Appropriations, Subcomm. on Commerce, Justice, Science and Related Agencies (April 17, 2013)
(Statement of Charles Samuels, Jr., Director of the Federal Bureau of Prisons),
http://appropriations.house.gov/uploadedfiles/hhrg-113-ap19-wstate-samuelsc-20130417.pdf.

2 Drug Treatment for Offenders: Evidence-Based Criminal Justice and Treatment Practices, Testimony
before Subcomm. on Commerce, Justice, Science, and Related Agencies of the Senate Committee on
Appropriations (Mar. 10, 2009) (Statement of Faye Taxman, Professor, Administration of Justice
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prison inmates with substance abuse disorders received professional treatment after admission
into the BOP.?” Community residential treatment programs for individuals who receive
probation or who are under supervised release offer better options and access to drug treatment
than a lengthy prison sentence.?

C. Amending the Drug Quantity Table across drug types will help ameliorate the
negative impacts on family and community that have resulted from current drug
sentences.

A sizable number of individuals convicted of federal drug offenses are parents of young
children.? One of the often overlooked effects of long prison terms is how they burden children
of incarcerated parents and “dismantle black and Latino communities.”*® More black (1 in 15)

Department, George Mason University), http://www.gmuace.org/documents/presentations/2009/2009-
presentations-drug-treatment-for-offenders.pdf.

2" Nat’I Center on Addiction and Substance Abuse at Columbia University, Behind Bars I1: Substance
Abuse and America’s Prison Population 40, Table 5-1 (2010).

28 Marshall Clement, et al., The National Summit of Justice Reinvestment and Public Safety: Addressing
Recidivism, Crime, and Corrections Spending 26 (2011) (“[d]rug treatment in the community is more
effective than drug treatment in prison”), http://www.justicereinvestment.org/summit/report; National
Institute of Drug Abuse, Principles of Drug Abuse Treatment for Criminal Justice Populations — A
Research-Based Guide 13 (2012) (“Treatment offers the best alternative for interrupting the drug
abuse/criminal justice cycle.”), http://mww.drugabuse.gov/publications/principles-drug-abuse-treatment-
criminal-justice-populations.

The Office of National Drug Control Policy recognizes how “innovative strategies can also save
public funds and improve public health by keeping low-risk, non-violent, drug involved offenders out of
prison or jail, while still holding them accountable and ensuring the public safety of our communities.”
Office of National Drug Control Policy, Alternatives to Incarceration: A Smart Approach to Breaking
the Cycle of Drug Use and Crime 2 (2011),
http://www.whitehouse.gov/sites/default/files/ondcp/Fact_Sheets/alternatives_to_incarceration_policy bri
ef_8-12-11.pdf.

2 | auren Glaze & Laura Maruschak, Bureau of Justice Statistics, Parents in Prison and Their Minor
Children 3, 4 (2010) (2004 survey data showed that 62.9 percent of federal inmates were parents and that
those convicted of a drug offense (69%) were more likely to report having children than those convicted
of a property or violent offense).

% |fetayo Harvey, Children of Incarcerated Parents Bear the Weight of the War on Drugs (July 18,
2013), http://www.huffingtonpost.com/ifetayo-harvey/incarcerated-parents-war-on-
drugs_b_3617665.html; The Sentencing Project, Incarceration and Crime: A Complex Relationship 7
(long prison sentences have “profoundly disruptive effects that radiate into other spheres of society”),
http://www.sentencingproject.org/doc/publications/inc_iandc_complex.pdf.
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and Hispanic (1 in 41) children have an incarcerated parent than white children (1 in 110).
“Parental incarceration is associated with greater risk that a child will experience material
hardship and family instability.”*? These disruptive effects are incompatible with the need for
the sentence imposed to promote respect for the law, afford adequate deterrence, and just
punishment — three of the purposes of sentencing under 18 U.S.C. § 3553(a). Perhaps the largest
burden, and the one that the Commission should not ignore in policy making, is the cycle of
“intergenerational incarceration”, where “[p]eople with parents behind bars are more likely to
end up in trouble with the criminal justice system.”*® For the criminal justice system to play a
role in the prevention of recidivism and delinquency, it should weigh the long term effects of
parental incarceration in setting sentencing policy.®* A reduction in sentence length for
individuals involved in nonviolent drug offenses would be a step toward helping both them and
their children lead a law abiding life.

D. The proposed Drug Quantity Table would better reflect the relative seriousness
of drug crimes.

Proportionality is an important principle in sentencing policy. Commentators have noted
that the radically increased sentences for drug offenses in the guidelines era have exerted upward
pressure on sentences for other types of crime, such as economic offenses.*® The Drug Quantity
Table calls for extremely harsh sentences, even for first time offenders, compared to other types
of crime.

While all crimes have different impacts that can make comparisons difficult, one measure
of impact is financial. Based on data on national average retail prices and purities,*® we can
calculate the street value of various drugs that would earn a base offense level 26 under the Drug

Michelle Alexander’s book, The New Jim Crow: Mass Incarceration in the Age of
Colorblindness (2012), sets forth a thorough analysis of how mass incarceration and the War on Drugs
have decimated communities of color and functions as a system of racial control.

%! Harvey, supra note 30, at 2.

%2 National Conference of State Legislatures, Children of Incarcerated Parents 3 (2009,
http://www.ncsl.org/documents/cyf/childrenofincarceratedparents.pdf (hereinafter Children of
Incarcerated Parents).

% Harvey, supra note 30.
% Children of Incarcerated Parents, supra note 32, at 7.

% Frank Bowman, The Failure of the Federal Sentencing Guidelines: A Structural Analysis, 105 Colum.
L. Rev. 1315, 1332 (May 2005).

% Institute for Defense Analysis, The Price and Purity of Illicit Drugs: 1981 — 2007 15-20 (2008),
http://www.whitehouse.gov/sites/default/files/ondcp/policy-and-research/bullet_1.pdf.
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Quantity Table, corresponding to five years imprisonment for a criminal history category |
defendant. Defendants sentenced for methamphetamine (actual) would qualify with about $1000
worth of the drug. Crack cocaine defendants would need $4,760 worth, while powder cocaine
defendants would need $43,750. Heroin defendants would need $12,600 worth, while marijuana
defendants would need about $1,700,000 in street-level value. To earn the same offense level, a
defendant sentenced for an economic offense under USSG §2B1.1, or a tax fraud under 82T1.1,
would have to be attributed with losses or tax avoidance of over $ 7 million dollars.

Another point of comparison is the degree of personal injury or violence involved. A
defendant convicted of aggravated assault that caused permanent or life-threatening bodily injury
receives an offense level of 21 under 82A2.2, corresponding to a sentence of just over three years
for a first offender. Only if a firearm were discharged as part of the offense would the offense
level reach 26. To have the same offense level under the current Drug Quantity Table, a street
level seller would only have to be attributed with selling enough methamphetamine (actual) to
sustain one user for about a week.*’

These comparisons suggest that reducing the Drug Quantity Table by two levels would
improve the proportionality of sentences across different offenses and be an important step in
reducing the excessive severity in drug offenses.

1. Reducing the Drug Quantity Table by Two Levels Would Give Full Effect to the
Fair Sentencing Act.

In 2007, the Commission recognized the “urgent and compelling problems” associated
with the way the Drug Quantity Table incorporated the statutory mandatory minimum penalties
for crack cocaine offenses.® Wanting to address the problems, while recognizing Congress’s
prerogative to establish cocaine sentencing policy, the Commission took the interim step of
lowering the offense levels for crack cocaine so that the mandatory minimum amounts triggered
offense levels 24 and 30.*° That amendment established base offense levels that included the
statutory mandatory minimum penalties. As the Commission notes in its Issues for Comment
this year, the changes did not alter plea rates or substantial assistance departures in any

%" National Highway Traffic & Safety Admin., Drugs and Human Performance Fact Sheets:
Methamphetamine (And Amphetamine) (purity of methamphetamine is at 60-90%; “[cJommon abused
doses are 100-1000mg/day, and up to 5000 mg/day in chronic binge use™).

%8 USSG App. C, amend. 706 (2007).
39 Id
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significant way. Nor did recidivism rates change for those individuals given relief under the
2007 amendments.*°

Following passage of the FSA, the Commission reverted from the minus-two treatment of
crack cocaine to again linking quantities of crack cocaine to levels 26 and 32. That change put
sentences for defendants in criminal history category | above the statutorily required minimum.
Commission data now show that re-linking at minus-two is needed to give full effect to the FSA
for defendants involved in both crack and non-crack offenses. When the Commission
promulgated the FSA amendments, it recognized that the Drug Quantity Table base offense
levels would not be reduced for some defendants because of the reversal of the 2007 minus-two
amendment. At the time, the Commission estimated that several hundred crack defendants a
year would not benefit from the FSA amendments.** Data from recent years confirm this
prediction: many crack defendants received the same Drug Quantity Table offense levels in 2011
and 2012 that they would have received before the FSA.** For example, 425 individuals with
280 to 500 grams of crack remained at level 32. Some of these were subject to mandatory
minimum penalties, or to the career offender guideline, which would have prevented them
benefitting from the FSA in any event. But based on information in the PSRs recorded in
Commission datasets, 185 could have received a lower offense level if minus-two had not been
reversed. Individuals at other offense levels were also denied a benefit, including 73 who
remained at the highest offense level 38 after the FSA.

The aggravating adjustments added under the FSA amendments also increased sentences
for various non-crack defendants. By directing the Commission to add aggravating adjustments
to the drug guidelines, the FSA sought to place more emphasis on certain aggravating conduct
rather than have drug quantity serve as a blanket proxy for offense seriousness. For some crack
defendants, the additional aggravating adjustments offset the higher drug quantity thresholds in
the base offense levels in the Drug Quantity Table. For example, a defendant who stored and
distributed crack out of an apartment might be subject to the same sentence before the FSA as
after the FSA because the change in the Drug Quantity Table lowered his base offense level, but

“0 Recidivism 2007 Crack Amendment, supra note 4, at 2.

* The Commission released no data analyses on this issue, but remarks at a public meeting indicated that
the Commission estimated that hundreds of individuals a year would receive the same sentence if the
2007 amendment were reversed when the new FSA threshold for crack were added. See USSC, United
States Sentencing Commission Public Meeting Minutes 4 (Oct. 15, 2010) (remarks of Commissioner
Reuben Castillo) (“100 to 500 individuals are expected to be sentenced from November 1, 2010, when the
emergency amendment becomes effective, to November 1, 2011, when the permanent amendment would
become effective, who will be unaffected by the proposed amendment because of the decision to set the
base offense levels at 26 and 32 to account for the new mandatory minimum gradations”).

#2 USSC, FY2011 and 2012 Monitoring Dataset.
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the new enhancement for maintaining a premise for the purpose of distributing a controlled
substance increased the offense level. ** But because the FSA did not raise quantity thresholds
for drugs other than crack, the aggravating adjustments exposed non-crack defendants to greater
punishment.

Because the aggravating adjustments in the FSA apply to all individuals sentenced under
82D1.1, the Commission’s proposal to change the base offense levels in the Drug Quantity Table
would better achieve the FSA’s goal of reducing the emphasis on drug quantity while also
targeting the more culpable individuals for enhanced sentences. We believe that the aggravating
adjustments added under the FSA,** along with the many other aggravating adjustments that
have been added to the drug guidelines in the years since the Drug Quantity Table was created,
more than offset the change in the Drug Quantity Table the Commission has proposed.

Guideline 82D1.1 currently contains fourteen aggravating adjustments, and only three mitigating
ones. A reduction in the Drug Quantity Table has been “prepaid” by years of increases in
offense levels and aggravating adjustments.

I11. A Two level Reduction in The Drug Quantity Table Would Help Reduce the Costs
of Incarceration and Overcapacity of Prisons.

A. Sentences for individuals con